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Application of: Lawrence L. Kunz Confirmation No.: 1690 

Peter G. Anderson (as corrected) 




Serial No.: 
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09/910,388 
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For: THERAPEUTIC INHIBITOR OF 

VASCULAR SMOOTH MUSCLE CELLS 



Art Unit: 1653 

Examiner: Hope A. Robinson 

Attorney Docket No. : 101 77-2 1 1 -999 
(formerly 295.003US5) 



REQUEST FOR CORRECTION OF INVENTORSHIP UNDER 37 C.F.R. 8 1.48(a) 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Pursuant to 37 C.F.R. § 1.48(a), the assignee and all inventors of the above- 
identified patent application hereby petition the United States Patent and Trademark Office 
("USPTO") to correct the inventorship of the above-identified patent application by adding 
PETER G. ANDERSON as a co-inventor. 

In support thereof and pursuant to 37 C.F.R. § 1.48(a)(2), (3), and (5), the 
following documents are submitted herewith: 

1 . Statement of Dr. Peter G. Anderson stating that the inventorship error 
occurred without any deceptive intention on his part (Tab A); 

2. A Declaration signed by the inventors Dr. Lawrence L. Kunz and Dr. 
Peter G. Anderson (Tab B); and 

3. Statement of Assignee Boston Scientific Scimed, Inc., complying with 
the requirements and 37 C.F.R. § 3.73(b) and agreeing to the correction of inventorship (Tab 
C). 

In further support thereof, Applicant submits herewith a Statement of Facts, 
which contents are entirely incorporated herein (Tab D). 

07/13/8006 RHEBRAHT 00000017 503013 09910388 
01 FC:i464 130.00 Dft 
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Please charge the estimated fee of $130.00 pursuant to 37 CFR §§ 1.17(i), 
1 .48(a)(4) and any other fees that may be required to Jones Day LLP Deposit Account 
No. 50-3013. A copy of this sheet is enclosed for accounting purposes. 

It is respectfully submitted that all the requirements of 37 C.F.R. §§ 1.48(a) 
have been met, and it is requested that the present Request adding DR. PETER G. 
ANDERSON as a co-inventor of the above-identified patent application be granted. 

If any issues remain, the Examiner is invited to telephone the undersigned to 
discuss the same and to arrange for prompt and efficient handling of this matter. 



Respectfully submitted. 

Date July 10, 2006 ^ /V^/^ S ^^^/2, 

^d^^nTf. StenT^ ^ O' (Reg. No. 27,469) 

By: Catharina J. Chin Eng (Reg. No. 42,412) 
JONES DAY LLP 
222 East 41" Street 
New York, NY 10017 
(212) 326-3939 
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STATEMENT BY INVENTOR 
TO BE ADDED PURSUANT TO 37 C.F.R. S 1.48(a) 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Pursuant to 37 C.F.R. § 1.48(a)(2), I, Dr. Peter G. Anderson state the 

following: 

I have reviewed and understand the content of the Request for Correction of 
Inventorship Under 37 C.F.R. § 1.48(a) submitted concurrently herewith to amend the above- 
identified application to name the correct inventors. 

I hereby state that the amendment of the inventorship to add my name is due 
to an error that occurred without deceptive intention on my part in the omission of my name 
as an inventor. 



Date: 




Dn Peter G. Anderson 
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As a below 




JONES DAY DOCKET NO. 1 0 1 77-2 1 1 -999 



DECLARATION 



nereby declare that: 

My residence, post office address and citizenship are as stated below at 201 et seq. beneath my name. 

I believe I am the original, first and sole inventor if only one name is listed at 201 below, or an original, first and joint inventor if plural 
names are listed at 201 et seq. below, of the subject matter which is claimed and for which a patent is sought on the invention entitled 

Therapeutic Inhibitor of Vascular Smooth Muscle Cells 

and for which a patent application: 

□ is attached hereto and includes amendment(s) filed on (if applicable) 

13 was filed in the United States on July 20, 2001 as Application No. 09/910,388 (for declaration not accompanying application) 
with amendment(s) filed on (if applicable) 

□ was filed as PCT international Application No. on and was amended under PCT Article 19 on (if applicable) 

I hereby authorize and request my attorneys at Jones Day to insert herein parentheses (Application No. filed ) the 

filing date and application number of said application when known. 

I hereby state that I have reviewed and understand the contents of the above identified application, including the claims, as amended by any 
amendment referred to above. 

I acknowledge the duty to disclose information known to me to be material to patentability as defined in Title 37, Code of Federal 
Regulations, § 1.56. 

I hereby claim foreign priority benefits under Title 35, United States Code, §1 19(a)-(d) of any foreign application(s) for patent or inventor's 
certificate listed below and have also identified below any foreign application for patent or inventor's certificate having a filing date before 
that of the application on which priority is claimed: 



EARLIEST FOREIGN APPLICATION(S), IF ANY, FILED PRIOR TO THE FILING DATE OF THE APPLICATION 


APPLICATION NUMBER 


COUNTRY 


DATE OF FILING 
(day, month, year) 


PRIORITY CLAIMED 








YES □ 


NOD 








YES □ 


NOD 



I hereby claim the benefit under Title 35, United States Code, § 1 19(e) of any United States provisional application(s) listed below. 



PROVISIONAL APPLICATION NUMBER 


FILING DATE 











I hereby claim the benefit under Title 35, United States Code, § 120 of any United States application(s) listed below and, insofar as the 
subject matter of each of the claims of this application is not disclosed in the prior United States application in the manner provided by the 
first paragraph of Title 35, United States Code §1 12, 1 acknowledge the duty to disclose information known to me which is material to 
patentability as defined in Title 37, Code of Federal Regulations, §1 .56 which became available between the filing date of the prior 
application and the national or PCT international filing date of this application: 



NON-PROVISIONAL 
APPLICATION SERIAL NO. 


FILING DATE 


STATUS 


PATENTED 


PENDING 


ABANDONED/INACTIVE 


09/470,662 


12/22/99 


SI 






09/113,733 


7/10/98 


SI 






08/450,793 


5/25/95 








08/062,451 


5/13/93 






SI 


08/011,669 


1/28/93 






SI 


PCT/US92/08220 


9/25/92 






SI 
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JONES DAY DOCKET NO. 10177-211-999 



I hereby declare that all statements made herein of my own knowledge are true and that all statements made on information and belief are 
believed to be true; and further that these statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States Code and that such willful false statements 
may jeopardize the validity of the application or any patent issuing thereon. 


2 
0 
1 


FULL NAME OF 
INVENTOR 


LAST NAME 

Kunz 


FIRST NAME 

Lawrence 


MIDDLE NAME 

L, 


RESIDENCE & 
CITIZENSHIP 


CITY 

Sammamish 


STATE OR FOREIGN COUNTRY 

WA 


COUNTRY OF CmZENSHIP 

U.S.A. 


POST OFFICE 
ADDRESS 


STREET 

2310 223''^ Court NE 


CITY 

Sammamish 


STATE OR COUNTRY 

WA 98074 


ZIP CODE 






SIGNATURE OFINVEJ^jJ^O 1 


DATE 


2 
0 
2 


FULL NAME 
INVENTOR 


-tASTNAME ^ ^ 

Anderson 


^RST NAME 

Peter 


MIDDI^AME 

G. 


RESIDENCE & 
CITIZENSHIP 


crrv 

Birmingham 


STATE OR FOREIGN COUNTRY 

AL 


COUNTRY OF CFTIZENSHIP 

U.S.A. 


POST OFFICE 
ADDRESS 


STREET 

406 Delcris Drive 


CITY 

Birmingham 


STATE OR COUNTRY 

AL 


ZIP CODE 

35226 






SIGNATURE OF INVENTOR 202 


DATE 


2 
0 
3 


FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


RESIDENCE & 
CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CITIZENSHIP 


POST OFFICE 
ADDRESS 


STREET 


crrY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 203 


DATE 


2 
0 
4 


FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


RESIDENCE & 
CITIZENSHIP 


crrv 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CITIZENSHIP 


POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 204 


DATE 


2 
0 
5 


FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


RESIDENCE & 
CITIZENSHIP 


crfY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CFTIZENSHIP 


POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 205 


DATE 
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DECLARATION 



As a below named iH^^^J^^^gjJ^eclare that: 

My residence, post office address and citizenship are as stated below at 201 et seq. beneath my name. 



I believe I am the original, first and sole inventor if only one name is listed at 201 below, or an original, first and joint inventor if plural 
names are listed at 201 et seq. below, of the subject matter which is claimed and for which a patent is sought on the invention entitled 

Therapeutic Inhibitor of Vascular Smooth Muscle Cells 

and for which a patent application: 

□ is attached hereto and includes amendment(s) filed on (if applicable) 

B was filed in the United States on July 20, 200 1 as Application No. 09/9 1 0,388 (for declaration not acoompanying application) 
with amendment(s) filed on (if applicable) 

□ was filed as PCT international Application No. on and was amended under PCT Article 19 on (if applicable) 

I hereby authorize and request my attorneys at Jones Day to insert herein parentheses (Application No. filed ) the 

filing date and application number of said application when known. 

I hereby state that I have reviewed and understand the contents of the above identified application, including the claims, as amended by any 
amendment referred to above. 

I acknowledge the duty to disclose information known to me to be material to patentability as defined in Title 37, Code of Federal 
Regulations, § 1.56. 

I hereby claim foreign priority benefits under Title 35, United States Code, §1 19(a)-(d) of any foreign application(s) for patent or inventor's 
certificate listed below and have also identified below any foreign application for patent or inventor's certificate having a filing date before 
that of the ^plication on which priority is claimed: 



EARLIEST FOREIGN APPLICATION(S), IF ANY, FILED PRIOR TO THE FILING DATE OF THE APPLICATION 


APPLICATION NUMBER 


COUNTRY 


DATE OF FILING 
(day, month, year) 


PRIORITY CLAIMED 








YES □ 


NOD 








YESn 


NOD 



I hereby claim the benefit under Title 35, United States Code, §1 19(e) of any United States provisional application(s) listed below. 



PROVISIONAL APPLICATION NUMBER 


FILING DATE 











I hereby claim the benefit under Title 35, United States Code, § 120 of any United States application(s) listed below and, insofar as the 
subject matter of each of the claims of this application is not disclosed in the prior United States application in the manner provided by die 
first paragraph of Title 35, United States Code §1 12, 1 acknowledge the duty to disclose information known to me which is material to 
patentability as defined in Title 37, Code of Federal Regulations, § 1 .56 which became available between the filing date of the prior 
application and the national or PCT international filing date of this application: 



NON-PROVISIONAL 
APPLICATION SERIAL NO. 


FILING DATE 


STATUS 


PATENTED 


PENDING 


ABANDONED/INACTIVE 


09/470,662 


12/22/99 








09/113,733 


7/10/98 








08/450,793 


5/25/95 








08/062,451 


5/13/93 






SI 


08/011,669 


1/28/93 








PCT/US92/08220 


9/25/92 
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I hereby declare that all statements made herein of my own knowledge are true and that all statements made on information and belief are 
believed to be true; and further that tiiese statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States Code and that such willful false statements 
may jeopardize the validity of the application or any patent issuing thereon. 




FULL NAME OF 
INVENTOR 


LAST NAME 

Kunz 


FIRST NAME 

Lawrence 


MIDDLE NAME 

L. 


2 
0 
1 


RESIDENCE & 
CITIZENSHIP 


CITY 

Sammamish 


STATE OR FOREIGN COUNTRY 

WA 


COUNTRY OF CmZENSHIP 

U.S.A. 


POST OFFICE 
ADDRESS 


STREET 

2310 223'** Court NE 


CYTY 

Sammamish 


STATE OR COUNTRY 

WA 98074 


ZIP CODE 






SIGNATURE OF INVENTOR 201 


DATE 




FULL NAME OF 
INVENTOR 


LAST NAME 

Anderson 


FIRST NAME 

Peter 


MIDDLE NAME 

G. 


2 
0 
2 


RESIDENCE & 
CITIZENSHIP 


crrv 

Birmingham 


STATE OR FOREIGN COUNTRY 

AL 


COUNTRY OF CmZENSraP 

U.S.A. 




POST OFFICE 
ADDRESS 


STREET 

406 Delcris Drive 


CITY 

Birmingham 


STATE OR COUNTRY 

AL 


ZIP CODE 

35226 








DATE y 


-00 




FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


2 
0 
3 


RESIDENCE & 
CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CmZENSHIP 




POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 203 


DATE 




FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


2 
0 
4 


RESIDENCE & 
CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CmZENSHIP 




POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 204 


DATE 




FULL NAME OF 
INVENTOR 


LAST NAME 


FIRST NAME 


MIDDLE NAME 


2 
0 
5 


RESIDENCE & 
CITIZENSHIP 


CITY 


STATE OR FOREIGN COUNTRY 


COUNTRY OF CrfiZENSHIP 




POST OFFICE 
ADDRESS 


STREET 


CITY 


STATE OR COUNTRY 


ZIP CODE 






SIGNATURE OF INVENTOR 205 


DATE 
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CONSENT BY ASSIGNEE FOR CORRECTION 
OF INVENTORSHIP PURSUANT TO 37 C.F.R. 8 1.4«ra^ 

Commissioner for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Boston Scientific Scimed, Inc., a Minnesota corporation having a principal place of 
business at One Scimed Place, Maple Grove, MN 5531 1-1566, Assignee, of the entire right, 
title, and interest in, to and under the invention and U.S. patent application Serial 
No. 09/910,388, filed July 20, 2001, entitled "Therapeutic Inhibitor of Vascular Smooth 
Muscle Cells," hereby consents to amendment of the application to name the following actual 
inventors: Dr. Lawrence L. Kunz and Dr. Peter G. Anderson. 

The above-identified application is a continuation of U.S. patent application Serial 
No. 09/470,662, issued as U.S. Patent No. 6,268,390, which is a continuation of U.S. patent 
application Serial No. 09/1 13,733, issued as U.S. Patent No. 6,074,659, which is a 
continuation of U.S. patent application Serial No. 08/450,793 ("the '793 application"), issued 
as U.S. Patent No. 5,81 1,447, which is a continuation of U.S. patent application Serial 
No. 08/062,451 ("the '451 application"), now abandoned, which is a continuation-in-part of 
U.S. patent application Serial No. 08/01 1,669, now abandoned, which is a continuation-in- 
part of International Application No. PCT/US92/08220, published as WO 94/07529. 

Inventor Dr. Lawrence L. Kunz assigned his rights in the '451 application to NeoRx 
Corporation by virtue of an Assignment recorded on March 9, 1995 at Reel 1375, Frame 924- 
927. Subsequently, NeoRx Corporation assigned the '793 application, which claims priority 
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to the '451 application, to Scimed Life Systems, Inc. (which changed its name to Boston 
Scientific Scimed, Inc.) by virtue of an Assignment recorded on April 23, 2003 at Reel 
013974, Frame 0188-0192. 

Inventor Dr. Peter G. Anderson has assigned his rights in the above-identified 
application (S/N 09/910,388) to The UAB Research Foundation ("UABRF"). Subsequently, 
UABRF assigned the above-identified application (S/N 09/910,388) to Boston Scientific 
Scimed, Inc. (previously Scimed Life Systems, Inc.) by virtue of the Patent Assignment 
Agreement dated February 11, 2005. A Confirmatory Assignment of the rights transferred to 
Boston Scientific Scimed, Inc. pursuant to this February 11, 2005 agreement is submitted for 
recordation herewith. 

The undersigned is empowered to act on behalf of the Assignee, 
I hereby declare that all statements made herein of my own knowledge are true, and 
that all statements made on information and belief are believed to be true; and further, that 
these statements are made with the knowledge that willful false statements, and the like so 
made, are punishable by fine or imprisonment, or both, under Section 1001, Title 18 of the 
United States Code, and that such willfixl false statements may jeopardize the validity of the 
application or any patent issuing thereon. 




Position/Title: Assistant Secretary 



Boston Scientific Scimed, Inc. 

One Scimed Place 

Maple Grove, MN 553 11 -1566 
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SOLE 



ASSIGNMENT 

WHEREAS, I, Peter G. Anderson, ASSIGNOR, citizen of the United States, residing at 406 Delcris Drive, 
Birmingham, AL 35226, am the inventor of the inventions in the United States patents and patent applications set forth in 
Appendix A annexed hereto 

and WHEREAS, The UAB Research Foundation, ASSIGNEE, is desirous of obtaining my entire right, title and 
interest in, to and under the said inventions and the said United States patents and applications: 

NOW, THEREFORE, in consideration of the sum of One Dollar ($1.00) to me in hand paid, and other good and 
valuable consideration, the receipt of which is hereby acknowledged, I, the said ASSIGNOR, have sold, assigned, 
transferred and set over, and by these presents do hereby sell, assign, transfer and set over, unto the said ASSIGNEE, its 
successors, legal representatives and assigns, my entire right, title and interest in, to and under the said inventions, and the 
said United States patents and applications and all divisions, renewals and continuations thereof, and all Patents of the 
United States which may be granted thereon and all reissues and extensions thereof; and all applications for industrial 
property protection, including, without limitation, all applications for patents, utility models, and designs which have been 
or may hereafter be filed for said inventions in any country or countries foreign to the United States, together with the right 
to file such applications and the right to claim for the same the priority rights derived from said United States application 
under the Patent Laws of the United States, the International Convention for the Protection of Industrial Property, or any 
other international agreement or the domestic laws of the coimtry in which any such application is filed, as may be 
applicable; and all forms of industrial property protection, including, without limitation, patents, utility models, inventors' 
certificates and designs which may be granted for said invention in any country or countries foreign to the United States 
and all extensions, renewals and reissues thereof; 

AND I HEREBY authorize and request the Conunissioner for Patents and any Official of any country or countries 
foreign to the United States, whose duty it is to issue patents or other evidence or forms of industrial property protection on 
applications as aforesaid, to issue the same to the said ASSIGNEE, its successors, legal representatives and assigns, in 
accordance with the terms of this instrument. 

AND I HEREBY covenant and agree that I have full right to convey the entire interest herein assigned, and that I 
have not executed, and will not execute, any agreement in conflict herewith. 

AND I HEREBY further covenant and agree that I will communicate to the said ASSIGNEE, its successors, legal 
representatives and assigns, any facts known to me respecting said invention, and testify in any legal proceeding, sign all 
lawful papers, execute all divisional, continuing, reissue and foreign applications, make all rightful oaths, and generally do 
everything possible to aid the said ASSIGNEE, its successors, legal representatives and assigns, to obtain and enforce 
proper protection for said invention in all countries. 

IN TESTIMONY WHEREOF, I hereunto set my hand and seal this A2. day of JX^ . 2006 

^ ^ ^:^Z^.^^ ^ L.S. 

State of ) 

) SS.: 

County of ) 



Qn ''^SZ^iJ5i^ I ^ . 2006 . before me, A^^ycP D , ^s^rl 
Vo-M^r* (jr. A-^od €-2>5<PA^ personally known to me on the basis of s 



__ Notary Public, personally 

appeared -M^r* (y-. PV^od ^JZj5o^ personally known to me on the basis of satisfactory evidence to be the person 
whose name is subscribed to the within instrument and acknowledged to me that he/she executed the same in his/her 
authorized capacity, and that by his/her signature on the instrument the person, or the entity upon behalf of which the 
person acted, executed the instrument. 



S my hand and official seal 




M^i^\ry?.^^ ®^ ALABAMA AT LARGE 

MV COMMISSION EXPIRES: Mar 3, 2009 
BONDED THiei NOTAKV PUBLIC l^ER^^Ss 
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Serial # 


Title 


Filing Date 


Patent # 


Issue Date 


08/389,712 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


2/15/1995 


6,515,009 


2/4/2003 


09/590,002 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/3/2000 






09/910,387 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/20/2001 


6,599,928 


7/29/2003 


08/546,794 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


10/23/1995 


6,171,609 


1/9/2001 


10/190,211 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/3/2002 






10/860,486 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/2/2004 






08/450,793 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


5/25/1995 


5,811,447 


9/22/1998 


08/738,733 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


10/28/1996 


5,733,925 


3/31/1998 


09/113,733 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/10/1998 


6,074,659 


6/13/2000 


09/470,662 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/22/1999 


6,268,390 


7/31/2001 


09/910,388 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/20/2001 






08/829,991 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


3/31/1997 


6,306,421 


10/23/2001 


09/896,208 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/29/2001 


6,491,938 


12/10/2002 


09/995,490 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


11/27/2001 


6,569,441 


5/27/2003 


08/829,685 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


3/31/1997 


5,981,568 


11/9/1999 


09/361,194 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/26/1999 


6,358,989 


3/19/2002 


10/024,885 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/18/2001 


6,663,881 


12/16/2003 


10/330,834 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/27/2002 


6,720,350 


4/13/2004 
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HQ JO AO 1^1 


X^rCVCIillUil OliU 1 ICalilldlL Kjy 

Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


VI 7/1 QQ4 


^ 847 007 


l^/O/ 1 J^^O 


Uo/ jUU,J J / 


A ICVCllLiiJii ollvl 1 ICallilClIl ^1 

Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 




S 477 Q8S 


1 7/5/1 QOS 


08/450,520 


Methods to Determine TGF-Beta 


5/25/1995 


5,545,569 


8/13/1996 


08/476,735 


Method for Identifying an Agent 
Wnicn Increases 1 Or-rseta 
Levels 


6/7/1995 


5,595,722 


1/21/1997 


08/477,393 


Metnoa to Determme 1 Or-Beta 


^in it c\c\ < 


0,jy5,4y4 


5/zo/zU(Jz 


08/486,334 


Prevention and Treatment of 
Cardiovascular Pathologies 


6/7/1995 


5,770,609 


6/23/1998 




rTeveniion ana i reaimeni or 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


Q/1 QQ^ 


^ ^QQ SAd. 


OIAI\ QQ7 


Uo/DoU,oUo 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


11/11/1 QO^ 


c nn'X Aid 
D, / / /V 


A/'in/l OOQ 




rTeveniion ana i reaimeni or 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


1 1 /A/1 QQ'? 


A 1 non 
o,ioo,uyu 






Jrreveniion ana i reaimeni or 
Pathologies Associated With 
Abnormally Proliferative 
bmootn Muscle Cells 


1 1 ffii\ 007 


Z^^^'f J^'f jo 


Q/'2 1 /I QQQ 

0/3 1/ lyz^y 


08/973,570 


Prevention and Treatment of 
Cardiovascular Pathologies 


12/5/1997 


6,197,789 


3/6/2001 


09/082,643 


Prevention and Treatment of 
Cardiovascular Pathologies 


5/21/1998 


6,251,920 


6/26/2001 


09/306,606 


Prevention and Treatment of 
Cardiovascular Pathologies 


5/6/1999 


6,262,079 


7/17/2001 


09/754 77 S 


X ICVCllLiiJli allU 1 ICaLIllCill' \}L 

Cardiovascular Pathologies 








10/106,761 


Method to Determine TGF-Beta 


3/26/2002 
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09/057,323 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


4/9/1998 


6,117,911 


9/12/2000 


09/567,558 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


5/5/2000 


6,410,587 


6/25/2002 


10/170,971 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


6/13/2002 


6,734,208 


5/11/2004 



CONFIRMATORY ASSIGNMENT OF PATENT RIGHTS 



The UAB Research Foundation of Birmingham, Alabama ("Assignor"), having a 
principal place of business at 1530 3"* Avenue South, AB 1120 G, Birmingham, Alabama, 
confirms that pursuant to the Patent Assignment Agreement between Assignor and Boston 
Scientific Scimed, Inc. ("Assignee") dated February 11, 2005, Assignor hereby sells, assigns, 
transfers, and sets over, unto Assignee, a corporation of Minnesota, having a principal place of 
business at One Scimed Place, Maple Grove, MN, 55311-1566 the entire right, title, and interest 
in, to and under the United States patents and patent applications identifled below, and the 
invention(s) set forth therein, including any and all rights that Assignor has received from Dr. 
Peter G. Anderson for said inventions, such as those received pursuant to the Assignment from 
Dr. Peter G. Anderson to Assignor submitted herewith, and any and all claims, demands, causes 
of action, damages and remedies of every kind recoverable at law or in equity or otherwise from 
any and every party for any and every infringement of such patents and patent applications 
together with the rights to bring and maintain any action for past infringements and for recovery 
of damages and fees: 



Serial # 


Title 


Filing Date 


Patent # 


Issue Date 


08/389,712 


Therapeutic Inhibitor of 
Vascxilar Smooth Muscle Cells 


2/15/1995 


6,515,009 


2/4/2003 


09/590,002 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/3/2000 






09/910,387 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/20/2001 


6,599,928 


7/29/2003 


08/546.794 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


10/23/1995 


6,171,609 


1/9/2001 


10/190,211 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/3/2002 






10/860,486 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/2/2004 






08/450,793 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


5/25/1995 


5,811,447 


9/22/1998 
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Serial # 


Title 


Filing Date 


Patent # 


Issue Date 


08/738,733 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


10/28/1996 


5,733,925 


3/31/1998 


09/113,733 


Therapeutic Inhibitor of 
VasciUar Smooth Muscle Cells 


7/10/1998 


6,074,659 


6/13/2000 


09/470,662 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/22/1999 


6,268,390 


7/31/2001 


09/910,388 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/20/2001 






08/829,991 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


3/31/1997 


6,306,421 


10/23/2001 


09/896,208 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


6/29/2001 


6,491,938 


12/10/2002 


09/995,490 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


11/27/2001 


6,569,441 


5/27/2003 


08/829,685 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


3/31/1997 


5.981,568 


11/9/1999 


09/361,194 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


7/26/1999 


6,358,989 


3/19/2002 


10/024,885 


Therapeutic Inhibitor of 
Vascular Smooth Muscle Cells 


12/18/2001 


6,663,881 


12/16/2003 


10/330.834 


Therapeutic Inhibitor of 
Vascular bmootn Muscle Cells 


12/27/2002 


6,720,350 


4/13/2004 


08/242.161 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
omootn Muscle Cells 


5/12/1994 


5,847,007 


12/8/1998 


08/300 357 
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Abnormally Proliferative 
Smooth Muscle Cells 








08/450,520 


Methods to Determine TGF-Beta 


5/25/1995 


5.545,569 


8/13/1996 
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Serial # 


Title 


Filing Date 


Patent # 


Issue Date 


08/476,735 


Method for Identifying an Agent 
Which Increases TGF-Beta 
Levels 


6/7/1995 


5,595,722 


1/21/1997 


08/477,393 


Method to Determine TGF-Beta 


6/7/1995 


6,395,494 


5/28/2002 


08/486.334 


Prevention and Treatment of 
Cardiovascular Pathologies 


6/7/1995 


5.770.609 


6/23/1998 


08/528,810 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


9/15/1995 


5,599,844 


2/4/1997 


08/560,808 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


11/21/1995 


5,773.479 


6/30/1998 


08/965,589 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


11/6/1997 


6,166,090 


12/26/2000 


08/965,254 


Prevention and Treatment of 
Pathologies Associated With 
Abnormally Proliferative 
Smooth Muscle Cells 


11/6/1997 


5,945,456 


8/31/1999 


08/973,570 


P'revention and Treatment of 
Cardiovascular Pathologies 


12/5/1997 


6,197,789 


3/6/2001 


09/082,643 


Prevention and Treatment of 
Cardiovascular Pathologies 


5/21/1998 


6,251,920 


6/26/2001 


09/306.606 


Prevention and Treatment of 
Cardiovascular Pathologies 


5/6/1999 


6,262,079 


7/17/2001 


09/754,775 


Prevention and Treatment of 
Cardiovascular Pathologies 


1/4/2001 






10/106,761 


Method to Determine TGF-Beta 


3/26/2002 
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Serial # 


Title 


FUingDate 


Patent # 


Issue Date 


09/057,323 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


4/9/1998 


6,117,911 


9/12/2000 


09/567,558 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


5/5/2000 


6,410,587 


6/25/2002 


10/170,971 


Compounds and Therapies for 
the Prevention of Vascular and 
Nonvascular Pathologies 


6/13/2002 


6,734,208 


5/11/2004 



Date: 




Title: Chief Executive Officer 
Company: The UAB Research Foundation 



IN TESTIMONY WHEREOF, I hereunto set my hand and seal this dav of ' 



_,2006 
-(L.S .) 



State of 



County of 



On 

appeared W/ ; I) * fitt^ 



) 

)SS.: 
) 



7 ^ . 2006. before me. 




_ _ i3Q. ^ ,^ ^ 

r5 - C*>3K/f^^ . personally known to me on the basfe of satisfactory evidence to be the 



^jrJ^ . Notary Public, personally 



person whose name is subscribed to the within instrument and acknowledged to me that he/she executed the same in 
his/her authorized capacity, and that by his/her signature on the instrument the person, or the entity upon behalf of 
which the person acted, executed the instrument. 




NOTARY PUBUC STATE OF ALABAMA AT LARGE 
MY COMMISSION EXPIRES: Mar 3. 20fl9 

BONDED THTRI NOTARY P!,T»IJC t tVDER WRITERS 
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Express Mail No. EV475142710US 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Application of: Lawrence L. Kunz Confirmation No. : 1 690 

Peter G. Anderson (as corrected) 

Serial No.: 09/910,388 Art Unit: 1653 

Filed: July 20, 2001 Examiner: Hope A. Robinson 

For: THERAPEUTIC INHIBITOR OF Attorney Docket No. : 101 77-2 1 1 -999 

VASCULAR SMOOTH MUSCLE CELLS (formerly 295.003US5) 

STATEMENT OF FACTS IN SUPPORT OF REQUEST FOR 
CORRECTION OF INVENTORSHIP UNDER 37 C.F.R. S l,48(a) 

Commission for Patents 

P.O. Box 1450 

Alexandria, VA 22313-1450 

Sir: 

Pursuant to 37 C.F.R. § 1.48(a), Applicant hereby requests the United States 
Patent & Trademark Office ("USPTO") to correct the inventorship of the above-identified 
patent application by adding Dr. Peter G. Anderson as a co-inventor. In further support of its 
request to correct inventorship. Applicant hereby respectfully submits this statement of facts. 

1 . During a litigation involving certain U.S. patents related to the 
above-identified application, specifically U.S. Patent Nos. 6,171,609, 6,515,009 and 
6,599,928, certain facts came to light which indicate that Dr. Peter G. Anderson should be a 
named inventor on the above-identified appUcation as well as on currently pending U.S. 
patent application Serial Nos. 10/860,486 and 09/590,002. The litigation, filed in the United 
States District Court for the District of Delaware, is captioned Boston Scientific Scimed, Inc. 
et al V. Cordis Corporation et al. Civil Action No. 03-283-SLR (D. Del.) (hereinafter "the 
Cordis litigation"). 

2. The present application and these two other appHcations are related 
to U.S. patent application Serial No. 08/01 1,669 filed on January 28, 1993, now abandoned. 
See Exh. 1 . 



NYJD- 1 622834V 1 



-1- 



• specifically, currently pending U.S. application Serial No. 10/860,486 is a 
continuation of U.S. patent application Serial No. 10/190,21 1, now 
abandoned, which is a continuation of U.S. patent application Serial 

No. 08/894,350, now abandoned, which is a National Stage application of 
International Application No. PCT/US96/02125, published as WO 96/25176, 
which claims the priority benefit to U.S. patent application Serial 
No. 08/389,712, issued as U.S. Patent No. 6,515,009, which is a continuation- 
in-part of U.S. patent application Serial No. 08/01 1,669. 

• Currently pending U.S. application Serial No. 09/590,002 is a continuation of 
U.S. patent application Serial No. 08/389,712, issued as U.S. Patent 

No. 6,515,009, which is a continuation-in-part of U.S. patent application Serial 
No. 08/011,669. 

• Currently pending U.S. application Serial No. 09/910,388 is a continuation of 
U.S. patent application Serial No. 09/470,662, issued as U.S. Patent 

No. 6,268,390, which is a continuation of U.S. patent application Serial 
No. 09/1 13,733, issued as U.S. Patent No. 6,074,659, which is a continuation 
of U.S. patent application Serial No. 08/450,793, issued as U.S. Patent 
No. 5,81 1,447, which is a continuation of U.S. patent application Serial 
No. 08/062,451, now abandoned, which is a continuation-in-part of U.S. 
patent application Serial No. 08/01 1,669. 

Relationship Between NeoRx and UAB in 1990-1993 

3. On information and belief, in December 1990 Dr. Peter G. 
Anderson, a professor employed by the University of Alabama at Birmingham ("UAB") with 
an obligation to assign his intellectual property to The UAB Research Foundation 
("UABRF"), and Dr. Lawrence L. Kunz, a principal scientist employed by NeoRx 
Corporation ("NeoRx") with an obligation to assign his intellectual property to NeoRx, met at 
the American College of Veterinary Pathologists annual meeting in Phoenix, Arizona where 
they discussed inter alia, the prevention or treatment of restenosis. Exh. 2; Exh. 3 at 61-62. 
Thereafter, Dr. Anderson and Dr. Kunz began collaborating on the development of treatments 
for and prevention of restenosis. 

4. On June 1, 1991 NeoRx and UABRF entered into an agreement 
relating to research work concerning restenosis. The agreement also delineated NeoRx' s and 
UABRF 's respective rights in the technology being developed as follows: inventions made 
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solely by NeoRx would be owned by NeoRx, inventions made solely by UABRF would be 
owned by UABRF and inventions jointly made by NeoRx and UABRF would be co-owned 
by NeoRx and UABRF. Exh. 4 at 6-7. 

5. On September 27, 1991, U.S. patent application Serial No. 
07/767,254 ("the '254 application") was filed naming as inventors Dr. Kunz and Dr. 
Anderson. 

6. On September 25, 1992, PCT/US92/08220 was filed naming Dr. 
Kunz as the inventor. PCT/US92/08220 originally claimed priority to the '254 application 
but that claim to priority was subsequently withdrawn in the PCX application. Exh. 5 at BSX 
404589; Exh. 6 at 160. 

7. On January 28, 1 993, U.S. patent application Serial No. 08/01 1 ,669 
("the '669 application"), was filed naming as inventors Dr. Kunz and Mr. Richard Klein, a 
laboratory technologist at NeoRx. Exh. 7; Exh. 8 at 278. 

8. On information and belief, in approximately April to June of 1993 
UABRF contacted NeoRx and informed NeoRx that Dr. Anderson should be named an 
inventor of PCX application PCT/US92/08220 and of the '669 application. Exh. 9; Exh. 3 at 
109-119, 121-122; Exh. 10 at 132-134; Exh. 8 at 284; Exh. 6 at 57. On June 14, 1993, 
NeoRx agreed to add Dr. Anderson as an inventor to the then-pending patent applications. 
Exh. 11; Exh. 10 at 136-140; Exh. 6 at 58-59. Furthermore, UABRF and NeoRx entered into 
a modified agreement which reiterated the ownership of NeoRx 's and UABRF 's respective 
rights in the technology being developed as stated in their previous agreement of June 1, 1991 
as follows: inventions made solely by NeoRx would be owned by NeoRx, inventions made 
solely by UABRF would be owned by UABRF and inventions jointly made by NeoRx and 
UABRF would be co-ovmed by NeoRx and UABRF. Exh. 12; Exh. 3 at 129. 

Changes of Inventorship on U>S, Patent No> 5^811,447 

9. On May 13, 1993, U.S. patent application Serial No. 08/062,451 
("the '451 application") was filed naming seven inventors, including among others Dr. Kunz, 
Dr. John Reno, Mr. Klein and Dr. Anderson. On information and belief, in November 1994 
an assignment was prepared from Dr. Anderson to NeoRx for the '451 application. Exh. 13; 
Exh. 3 at 132-138; Exh. 14 at 48-49; Exh. 6 at 1 14-120. Dr. Anderson signed and returned to 
NeoRx the assignment, which contained a reference to the earlier filed '254 application. 
Exh. 13; Exh. 3 at 132-138; Exh. 14 at 48-49; Exh. 6 at 1 14-120. NeoRx subsequently filed 
with the USPTO an assignment of the '451 application which did not contain a reference to 
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the '254 application. Exh. 15; Exh. 3 at 140-143; Exh. 14 at 51-55; Exh. 6 at 1 14-120. Dr. 
Anderson testified that he did not remember reviewing and signing the assignment of the 
'451 application as filed with the USPTO. Exh. 15; Exh. 3 at 140-143; Exh. 14 at 51-55; 
Exh. 6 at 114-120. 

10. On May 25, 1995, U.S. patent application Serial No. 08/450,793 
("the '793 application") was filed, which was a file wrapper continuation of the '451 
application, and later issued as U.S. Patent No. 5,81 1,447 ("the '447 patent"). As filed, the 
'793 application named the same seven inventors as the '451 application, including among 
others Dr. Kunz, Dr. Reno, Mr. Klein and Dr. Anderson. On May 21, 1996, NeoRx filed a 
petition to correct the inventorship of the '793 application under 37 C.F.R. § 1.48(b) to limit 
the inventors to Dr. Kunz and Dr. Reno. Exh. 16; Exh. 6 at 108-1 13. However, that petition 
was never acted on by the USPTO. On June 17, 1996, NeoRx filed another petition to correct 
inventorship to limit the inventor to Dr. Kunz. Exh. 17, That petition was also never acted 
on by the USPTO. On January 27, 2000, after the '793 application issued as the '447 patent, 
NeoRx filed a request for a certificate of correction to delete all of the named inventors 
except Dr. Kunz, but that request was rejected by the USPTO. Exh. 18. On October 11, 
2000, NeoRx filed a renewed request for a certificate of correction to delete ail of the named 
inventors except Dr. Kunz. The USPTO did not grant the portion of the request for a 
certificate of correction relating to inventorship. Exh. 19. 

11. On information and belief, on January 30, 2003, Dr. Janet 
Embretson, outside patent counsel for NeoRx, requested Dr. Anderson's consent to be 
removed from the '447 patent. Dr. Anderson disagreed with Dr. Embretson's assessment and 
indicated that he had contributed to certain claims of the '447 patent. Exh. 20; Exh. 3 at 163- 
170, 175- 183; Exh. 6 at 209-221; Exh. 21 at 35, 106-108. 

Changes of Inventorship on U,S, Patent Application Serial No, 08/389,712 

12. On February 15, 1995, U.S. patent application Serial No. 08/389,712 
("the '712 application"), was filed naming Dr. Kunz and Mr. Klein as inventors. The '712 
application issued as U.S. Patent No. 6,515,009. On information and belief, on September 
25, 1996, Ms. Anna Lewak Wight, NeoRx's intellectual property counsel, indicated to Dr. 
Anderson that he would be added as an inventor to U.S. patent application Serial No. 
08/406,921 ("the '921 application"), which is related to the '712 application. Exh. 22; Exh. 6 
at 62-64. On December 3, 1996 NeoRx sent Dr. Anderson a letter indicating he would be 
added as an inventor to the '712 application. Exh. 23; Exh. 3 at 144, 155-163; Exh. 6 at 66- 
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77. In June 1997, NeoRx filed a petition to correct the inventorship of the '712 application to 
change inventorship fi-om Dr. Kunz and Mr. Klein to Dr. Kunz and Dr. Reno, and as to which 
Ms. Wight indicated that NeoRx had previously performed an inventorship analysis in early 
1996 to support this change. Exh. 6 at 122-127; Exh. 24. Also, this petition was not acted on 
by the USPTO. The petition did not seek to add Dr. Anderson as an inventor on the '712 
application. Exh. 6 at 132-146. 

The Cordis Litigation 

13. In April 2003, Boston Scientific Scimed, Inc. (formerly Scimed Life 
Systems, Inc.) purchased fi-om NeoRx issued patents and pending patent applications relating 
to the treatment of restenosis, including the three issued patents involved in the Cordis 
litigation, (/.e., U.S. Patent Nos. 6,171,609, 6,515,009 and 6,599,928), as well as pending 
U.S. application Serial Nos. 10/860,486 ("the '486 application"), 09/590,002 ("the '002 
application") and 09/910,388 ("the '388 application"). Exh. 3 at 173. 

14. In the course of the Cordis litigation, Dr. Anderson testified that he 
contributed to the claims of U.S. Patent No. 6,515,009, which issued fi-om the '712 
application, a common ancestor application of the '002 and '486 applications. Exh. 3 at 161. 

15. In the course of that litigation, Dr. Anderson testified that he 
contributed to the claims of U.S. Patent No. 6,171,609, which claims priority to U.S. Patent 
No. 6,515,009, which issued from the '712 application, and is related to the '002 and '486 
applications. Exh. 3 at 194. 

16. In the course of the Cordis litigation. Dr. Anderson testified that he 
contributed to the claims of U.S. Patent No. 6,599,928, which claims priority to U.S. Patent 
No. 6,515,009, which issued from the '712 application, and is related to the '002 and '486 
applications. Exh. 3 at 196. 

17. In the course of that litigation. Dr. Anderson testified that he 
contributed to the claims of U.S. Patent No. 5,81 1,447, which issued from U.S. Patent 
application Serial No. 08/450,793, to which the '388 application claims priority. Also, the 
'447 patent and the '002 and '486 applications are related to U.S. Patent Application Serial 
No. 08/01 1,669. Exh. 3 at 167-170. 

18. On February 1 1 , 2005, UABRF assigned to Boston Scientific 
Scimed, Inc. (previously Scimed Life Systems, Inc.) all rights in the above-identified 
application for which Dr. Anderson was obligated to assign to UABRF. 
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19. 



Dr. Anderson has simultaneously submitted with the petition to 



correct inventorship pursuant to 37 C.F.R. § L48(a) a statement that the error of his not being 
named an inventor of U.S. application Serial No. 09/910,388 arose without any deceptive 
intention on his part. As shovm by Dr. Anderson's statement and the new declaration 
submitted herewith, Dr. Anderson believes that he is a co-inventor of the pending claims in 
U.S. application Serial No. 09/910,388. 



Dr. Kunz, has submitted a new declaration. 

If any issues remain, the Examiner is invited to telephone the undersigned to 
discuss the same and to arrange for prompt and efficient handling of this matter. 



20. 



The other named inventor of U.S. application Serial No. 09/910,388, 



Respectfully submitted. 



Date July 10, 2006 



G^n ^iferP' ^ 



(Reg. No. 27,469) 
(Reg. No. 42,412) 



By: Catharina J. Chin Eng 



JONES DAY LLP 
222 East 41'' Street 
New York, NY 10017 
(212) 326-3939 
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December 18, 1990 



■ Lavrence L.'Kunz, DVM 
Experimental Pathologist 
KeoRx 

410 West Harrison 
Seattle, VA 98119 

Dear Lany:- 



Stwf.ri'.f ^""^ Wrlcan College of Veterinary 

tSe Inclc.T/?"'- v'rf ' ""■'Staying busy and also having a J^S 

tine Enclosed Is a brief outline explaining the significance of restenosis 

:f blnT^^Sr^Te Sl^L'^'d^iL^r"^ -gWlisty Tptca) ^nd^L^^o'^bl" 

iq>^Joa^h to "eatpTett "xitir^-f^^^"' possibility of developing a Srecced 
ll? ae IcnowTrjr',,,,^,"^;^^^ .^/--/^^ interesting line of investigation, 
information, detailed vrite-up or if you need additional 

fill * "^"^ «-PPy New Year. I looK f6xvard to hearing 

Best regards, 

^ ■ 

To!^!f Anderson, D.V.M., Ph.D. 

(205) 934-2414 

Enclosure 
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ANTIBODY DIRECTED DELIVERY OF COMPOUNDS TO CONTROL SMOOTH 
MUSCLE CELL PROLIFERATION AFTER PERCUTANEOUS TRANSLUMINAL 

CORONARY ANGIOPLj^TY 

Peter G. Anderson, DVM, PhD & Lawrence L Kunz, DVM 

Percutaneous transluminal coronary angioplasty (PTCA) has gained favor as- the 
primary treatment modality in many patients with coronary artery disease. PTCA can 
relieve' myocardial ischemia in patients vnih coronary artery disease by reducing Jurocn 
obstruction and improving coronary flow. Over 200,000 PTCA pjocedures were performed . 
in 1988 and recent rcpons estimate that over 500,000 PTCAs win be performed jper year 
by 1991 (1). Despite improvements in equipment and operator expertise the restenosis 
rate after PTCA remains a signiScant problem, with from 13 to 48% of patients developing 
restenosis by 1 to 3 months after successful dilatation. This restenosis results in significant 
morbidity and mortality and necessitates further interventions. 

The mechanisms responsible for restenosis after PTCA are not well understood. The 
resteriotic lesion consists of an exuberant overgrowth of smooth muscle cells: This 
neointimal proliferation of smooth muscle cells has been well characierired in humans and 
in several animal model systems, however the mechanisms responsible for the smooth 
muscle cell growth are not know. Many investigators have evaluated factors that control 
smooth muscle cell growth and from the results of these studies have suggested possible 
mechanisms for conttolling smooth muscle cell proliferation after PTCA (2-4). To date, 
ho successful interventions have proven effective in preventing restenosis. 

A successful procedure for prevention of smooth muscle cell proliferation after PTCA 
would be of great clim'cal importance. There are numerous compounds that could prevent 
smooth muscle cell proliferation, however many of these compounds have untoward 
systemic effects that severely detrart from their therapeutic usefulness. In order to more 
efficiently prevent restenosis after PTCA, compounds that prevent smooth muscle cell 
proliferation must be delivered directly to the site of PTCA. Binding antiproliferative 
compounds to antibodies that will specifically attach to and be internalized by smooth 
muscle cells could result in selective prevention of smooth muscle cell proliferation without 
causing adverse systemic effects. A compound such as heparin which is known to suppress 
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smooth muscle cell proliferation could be delivered locally to prevent restenosis without 
the severe problems associated with systemic anticoagulation. Other qrtotoadc substances 
that will either kill smooth muscle cells .(toxins) or prevent cell division (colchicine, 
methou-exate, adriauiydn, etc) coiild also prevent restenosis if delivered to the PTCA site. 
A balloon catheter system thai could be used to defivcr the smooth muscle cell specific 
antibodies with bound cytotoxic compounds is currently available (5). 

Prevention of smooth muscle jccll proliferation ai the site of PTCA without causing 
adverse systemic effects could be achieved by directing drug therapy to the smooth muscle 
cells. This could be accpmplished by binding the cfiBcadous drugs to antibodies specific 
for smooth muscle cell surface membranes. When these antibody-drag conjugates are 
internalized, the drug will be deUvered directly to the target smooth muscle cells. The 
balloon dehveiy system is currently available and could be used to locally infuse the 
antibody-drug conjugate to the PTCA site. These treatment modalities could prove 
successful in preventing restenosis after PTCA ^ 

1. Detre et aL New Engl J Med 318:265-270, 1988 

2. Faiielli C & Amoff R. Amer Heart Journal' 119:357-^368, Feb. 1990 

3. Popraa JJ & Topol EJ. Amer J Med 88:16M-24N, Jan. 1990 

4. Liu et al. Circulation 79:1374-1387, June 1989 

5. Nabel et al. Sdence 1342-1344, 1989 
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1 cell proliferation after balloon injury by 11:14:58 AM 

2 polymer-based anticoagulant and nonanticoagulant 11: 15:00 AM 

3 heparin delivered into the adventitia with a rat 11:15:05 AM 

4 carotid artery injur/ model." 11:15:06 AM 

5 Do you know where the smooth musde 11:15:09 AM 

6 cell proliferation in Edelman took place; was it 11:15:13 AM 

7 within the artery itself? 11:15:17 AM 

8 A. I didn't do those experiments, so I 11:15:20 AM 

9 couldnt tell you definitively. 11:15:23 AM 

10 Q. At the bottom of that page, in the 11:15:53 AM 

1 1 right-hand comer, the first sentence of the 1 1 : 15: 54 AM 

12 last paragraph reads, "On the basis of the above 11:15:55 AM 

13 studies, heparin was chosen in our study as a 11: 15:58 AM 

14 drug with a high likelihood of inhibiting smooth 11:16:01 AM 

15 musde cell proliferation." Do you agree with 11:16:05 AM 

16 that statement? 11:16:10 AM 

17 MR. NODINE: Objection to - 11:16:12 AM 

18 objection to form and objection to lack of 11:16:11 AM 

19 foundation. 11:16:13 AM 

20 THE WITNESS: Yes. 11:16:24 AM 

21 Q, (By Mr. Tlmmons) Okay. And the rest 11:16:24 AM 

22 of that paragraph talks about some of the 11: 16:27 AM 

23 reasons - some of the factors that may have 11:16:30 AM 

24 contributed to the failure of the heparin to 11:16:34 AM 

25 inhibit snwoth musde cell growth in the study; 11:16:36 AM 
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1 of foundation. 11:17:21AM 

2 THE WITNESS: I mean, that - that^s 11:17:23 AM 

3 what we wrote. 11:17:30 AM 

4 Q. (By Mr. Timnrwns) Okay. If you would 11:17:32 AM 

5 tum to page 245, please. In the left-hand 11:17:41AM 

6 column, it states that "while the in vitro 11: 17:46 AM 

7 spectrophotometric assay for heparin did 11:17:53 AM 

8 demonstrate that heparin was continuously 1 1 : 17: 56 AM 

9 released over two to three weeks with this 11:17:58 AM 

10 polymer," the level - "the levels measured are 11:18:00 AM 

11 low and may simply not be adequate to inhibit 11:18:01 AM 

12 smooth musde cell proliferation in vivo." 11:18:07 AM 

13 Was one of the other possible 11:18:08 AM 

14 problems with this study is that the dosage of 11:18:10 AM 

15 heparin was too low? 11:18:13 AM 

16 MR. NODINE: Objection to form, lack 11:18:16 AM 

17 of foundation. 1 1: 18: 17 AM 

18 THE WITNESS: I think those two mean 11:18:22 AM 

19 the same thing. 11: 18:25 AM 

20 Q. (By Mr. Timmons) Okay. And the last 11:18:27 AM 

21 sentence reads, "site-spedfic drug delivery by 11:18:28 AM 

22 polymers has only recently been applied to the 11:18:32 AM 

23 problem of restenosis; improvements in polymer 11:18:35 AM 

24 design and performance that allow higher 11:18:37 AM 

25 concentrations of effective drugs may better 11:18:39 AM 
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do you see that? 11:16:39 AM 

A. Yes. 11:16:40 AM 

Q. And ~ and one of the problems you 11:16:41 AM 

point out is with the stent design; Is that 1 1 : 16:42 AM 



11:16:45 AM 

11:16:45 AM 
11:16:46 AM 
11:16:46 AM 

11:16:47 AM 
11:16:48 AM 



correct? 

A. What are you - 
Q. rm- 

A. -spedfically — 
Q. - still on the bottom - 
A. Oh, okay. 

Q. - "One obvious explanation for this 11:16:48 AM 
lade of efficacy involves the particular stent 1 1 : 16:48 AM 
coated by the polymer." Was the design of tiie 11:16:48 AM 
Gianturco-Roubin stent one of the problems witti 1 1 : 16:54 AM 
the - with this study? 11:16:58 AM 

MR. NODINE: Objection, lack of 11:17:00 AM 
foundation, objection to form. 1 1 : 17:01 AM 

THE WITNESS: Fm-Tmnotan 11:17:05 AM 
engineer, so I can*t comment on the - on the 11:17:06 AM 
actual design of the stent 11:17:08 AM 

Q. (By Mr. Timmons) Do you agree witii 11:17:13 AM 
the statement that "one obvious explanation for 11:17:14 AM 
this lade of efficacy Involves the particular 11:17:16 AM 
stent coated by the polymer"? 11:17:18 AM 

MR. NODINE: Objection to form, lade 11:17:21 AM 
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inhibit neointimal proliferation." 11:18:41 AM 

Would you agree that the design of 11:18:43 AM 
the polymer might have been a factor in the 11:18:45 AM 
failure of this study? ll: 18:47 AM 

MR. NODINE: Objection to fomr>, lack 11:18:49 AM 
of foundation. 11:18:52 AM 

THE WITNESS: Again, Tm not an 11:18:53 AM 
expert in polymer developnrtent, so I cant 11:18:53 AM 
comment about the development of the polymer, 11:18:58 AM 

Q. (By Mr. Timnrtons) But do you disagree 11:19:01AM 
with the statement in this paper? 11:19:02 AM 

MR. NODINE: Objection to form, lade 11:19:05 AM 
of foundation. 11:19:05 AM 

THE WITNESS: Higher concenti^tions 11:19:10 AM 
of drug we felt would be more effective. How we 11:19:12 AM 
came about that, I - 1 cant comment on because 11:19:21 AM 
Tm not an engineer. 1 1 : 19:24 AM 

MR. TIMMONS: Okay. Whydontwe 11:19:26 AM 
take a qurck break to change the tape. 11:19:31 AM 

THE VIDEOGRAPHER: This marics the end 11:19:37 AM 
of videotape number 1 in the deposition of Peter 11: 19:37 AM 
Anderson. We are going off the record, 11:19 11:19:40 AM 
a.m. 11:19:47 AM 

(Whereupon, there was a brief recess.) 11:23:38 AM 

THE VIDEOGRAPHER: Here begins 11:27:13 AM 
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1 


videotape number 2 in the deposition of Peter 11:27:13 AM 


1 


Q. Do you know if Dr. Kunz had done any 11:30:34 AM 


i 

2 


Anderson. We are back on the record, 11:27 11:27:16 AM 


2 


work in this post-injury restenosis problem 11:30:37 AM 


3 


a.m. 11:27:19 AM 


3 


prior to December 18th, 1990? 11:30:41 AM 


4 


Q. (By Mr. Timmons) Dr. Anderson, IVe 11:27:21AM 


4 


MR. NODINE: Objection to fbmi, 11:30:47 AM 


5 


provided you with a three-page document that was - 11:27:21 AM 


5 


vague, ambiguous. 11:30:47 AM 


6 


previously mariced as Kunz Exhibit 6. IfsNeoRx 11:27:26 AM 


6 


THE WITNESS: I can only comment on 11:30:50 AM 


7 


1000 - no, lOdOl through 10003. And my 11:27:31 AM 


7 


what he told me ten at the time or what I 11:30:52 AM 


8 


question is whether or not you recognize this 11:27:37 AM 


8 


recall that he told me at the time. And in his 11:30:54 AM 


9 


document? 11:27:39 AM 


9 


discussions with me, he made it dear that he 11:30:59 AM 


10 


A. Yes. 11:27:41 AM 


10 


did not know anything about the - the 11:31:07 AM 


11 


Q. What is it? 11:27:41AM 


11 


angioplasty or the problem of restenosis. 11:31: 10 AM 


12 


A. If s a letter and attached 11:27:44 AM 


12 


Q. (By Mr. Timmons) Okay, Did you also 11:31:15 AM 


13 


description that I wrote. 1 1:27:51 AM 


13 


have knowledge regarding the possible mechanisms 11:31:17 AM 


14 


Q. Did you write the letter or the 11:27:58 AM 


14 


for directing the delh^ery of compounds to the 11:31:20 AM 


15 


description or both? 11:28:02 AM 


15 


angtoplasty lesions prior to meeting with 11:31:23 AM 


16 


A. Both. 11:28:05 AM 


16 


Dr. Kunz in December 1990? 11:31:27 AM 


17 


Q. Okay. And who was Dr. Kunz in 11:28:05 AM 


17 


A. Can you rephrase or — or say that 11:31:31AM 


18 


December 1990? 11:28:11AM 


18 


again? 11:31:37 AM 


19 


MR. NODINE: Objectron to form. 11:28:14 AM 


19 


Q. (By Mr. Timmons) My question is 11:31:37 AM 


20 


THE WITNESS: He was an acquaintance 11:28:18 AM 


20 


whether or not you — prior to your n>eeting with 11:31:39 AM 


21 


of mine. 11:28:19 AM 


21 


Dr. Kunz at this meeting in Phoenix, did you 11:31:40 AM 


22 


O ^Bv Mr TimmonO How riirf if romp 1 1 '^R-^Q AM 




novc Miuwieage regaraing me possDie mecnanisms ii\oii*rf am 


23 


about that you drafted the description on the 11:28:30 AM 


23 


for directing the delh^ery of compounds to the 11:31:47 AM 


24 


second two pages of Kunz Exhibit 6? 11:28:35 AM 


24 


angioplasty lesions? 11:31:50 AM 


25 


A. What do you mean by "how did it come 11:28:45 AM 


25 


A. Yes. 11:31:56 AM 


) 
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1 


about"- 11:28:46 AM 


1 


Q. Okay. Did Dr. Kunz, to the extent 11:31:57 AM 


2 


Q. Why did you- 11:28:47 AM 


2 


that he told you or — or indicated to you, did 11:32:00 AM 


3 


A. -specifically? 11:28:49AM 


3 


he have any prior knowledge regarding the 11:32:02 AM 


4 


Q. Why did you draft the description? 11:28:49 AM 


4 


mechanisms for directing the delivery of 11:32:06 AM 


5 


A. As stated in the - the cover letter, 11:28:56 AM 


5 


compounds to angioplasty lesions? 11:32:08 AM 


6 


Dr. Kunz and I met just fortuitously, we both 11:28:59 AM 


6 


A. Again, if he did, he didnt share it 11:32:13 AM 


7 


happened to be attending the same meeting, and 11:29:09 AM 


7 


with me at that point in time. 11:32:17 AM 


8 


we met at that meeting, discussed our jobs, and 11:29:12 AM 


8 


Q. Did Dr. Kunz have any knowledge 11:32:22 AM 


9 


through that discussion, developed a - a — 11:29:18 AM 


9 


regarding the — directing the deRvery of 11:32:25 AM 


10 


realized we had some mutual interests, 11:29:26 AM 


10 


compounds to any particular kx3tions in the 11:32:28 AM 


11 


scientific interests. So he asked me to write 11:29:29 AM 


11 


body for therapeutic uses? 11:32:32 AM 


12 


up a description of the area of our mutual 11:29:34 AM 


12 


MR. NODINE: Objection to form, calls 11:32:38 AM 


13 


interest 11:29:42 AM 


13 


for speculation. 11:32:38 AM 


14 


Q. When you met with Dr. Kunz in Phoenix 11:29:46 AM 


14 


Q. (By Mr. Timmons) To tiie extent 11:32:38 AM 


15 


in 1990, did you already - was your interest in 11:29:52 AM 


15 


that — that they were discussed at your nneeting 11:32:38 AM 


16 


the significance of restenosis after 11:29:59 AM 


16 


with him in Phoenix? 11:32:43 AM 


17 


percutaneous transluminal coronary 11:30:04 AM 


17 


A. During our meeting, he did describe 11:32:46 AM 


18 


angioplasty? 11:30:04 AM 


18 


some of the approaches that NeoRx was using to 11:32:47 AM 


19 


A. That was in - in general terms, at 11:30:07 AM 


19 


direct therapy to cancer cells. 1 1:32: 54 AM 


20 


that time, my interest was in cardiovascular 11 :30: 13 AM 


20 


Q. What were the NeoRx - NeoRx 11:32:58 AM 


21 


pathology. One component of the types of 11:30:16 AM 


21 


approaches to directing therapy to cancel - 11:33:01 AM 


22 


research that I was interested in and woricing on 11:30:22 AM 


22 


cancer ceils tiiat Dr. Kunz told you about? 11:33:04 AM 


23 


was specifically the post-angioplasty restenosis 11:30:26 AM 


23 


A. He - as I recall, and 15 years ago, 11:33:11AM 


24 


problem. 11:30:33 AM 


24 


as I recall, he described the general approach 11:33:15 AM 


25 


11:30:34 AM 


25 


that NeoRx was using of targeted antibodies. 11:33:20 AM 
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1 THE WITNESS: Yes. 01:48:55 PM 

2 Q. (By Mr. Timmons) What are the 01:48:55 PM 

3 applications? 01:48:56 PM 

4 A. I can't - I cant list the exact - 01:49:02 PM 

5 the numbers or the names, 01:49:04 PM 

6 Q. Um-hmm. 01:49:09 PM 

7 A. But as I mentioned earlier, I - I 01:49:09 PM 

8 did a search on the patent office web site and 01:49:11 PM 

9 found several patents that were related, had - 01:49:15 PM 

10 had parts of them related to using 01:49:23 PM 

11 immunoconjugates for restenosis. 01:49:25 PM 

12 Q. Okay. And you were a co-inventor on 01:49:31 PM 

13 those patents or an inventor on those patents? 01:49:33 PM 

14 A. Some I was and some I wasn't Some I 01:49:37 PM 

15 was listed as an Inventor, some I was not listed 01:49:45 PM 

16 as an inventor. 01:49:47 PM 

17 Q. Do you consider yourself an inventor 01:49:51 PM 

18 of the ones in which you were not listed as an 01:49:53 PM 

19 inventor? 01:49:56 PM 

20 MR. NODINE: Objection- 01:49:57 PM 

21 MR. MELORO: Objection. 01:49:58 PM 

22 MR. NODINE: - vague, calls for 01:50:00 PM 

23 speculation, lack of foundation. 01:50:01PM 

24 THE WITNESS: Fm not a patent 01:50:04 PM 

25 attorney, so I can't say whether I should have 01:50:05 PM 
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1 and the - the strategy described in daim 1 is 01:54:16 PM 

2 consistent with the discussions that Lany Kunz 01:54:21 PM 

3 and I had relating to this - to the issue of 01:54:30 PM 

4 restenosis In vascular smooth muscle cells, 01:54:34 PM 

5 Q. (By Mr, Timmons) Do you consider 01:54:38 PM 

6 yourself an inventor of daim 1 of this patent 01:54:38 PM 

7 application? 01:54:41 PM 

8 MR. NODINE: Objection, insofar as it 01:54:43 PM 

9 calls for a legal condusion. 01:54:44 PM 

10 But you may answer, insofar as you 01:54:46 PM 

11 know. 01:54:48 PM 

12 THE WITNESS: As stated before, I - 01:54:51 PM 

13 I was invoh^ In developing this -- intimately 01:54:53 PM 

14 developing this kiea and this sb3tegy, but I 01:54:58 PM 

15 cant spedfically determine if Fm an inventor 01:55:03 PM 

16 or not 01:55:09 PM 

17 Q. (By Mr. Timmons) Is that because 01:55:10 PM 

18 you're not a patent attorney? 01:55:11 PM 

19 A. Yes. 01:55:14 PM 

20 Q. Okay. Do you have any understanding 01:55:15 PM 

21 as to whether or not you're an inventor of daim 01 :55:20 PM 

22 1? 01:55:23 PM 

23 MR. MELORO: Objection, asked and 01:55:25 PM 

24 answered. 01:55:25 PM 

25 THEWmiESS: This - this daim 01:55:30 PM 
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1 been or - or whether legally 1-1 should have 01:50:08 PM 

2 been. 01:50:13 PM 

3 (Whereupon, there was a discussion off the 01:51:00 PM 

4 written record) 01:51:00 PM 

5 Q. (By Mr. Timmons) Let me mark- 01:51:02 PM 

6 whoops. It was already mariced as Klein Exhibit 01:51:03 PM 

7 10, per U.S. 928220 patent application. If you 01:51:06 PM 

8 could pass the extra one on to your counsel, 01:51:17 PM 

9 please. 01:51:20 PM 

10 Have you seen this document before? 01:51:25 PM 

11 A. I have not seen this document in this 01:52:23 PM 

12 fomi. As before, several of the - the figures 

13 and tables with experimental data are ones 

14 that - is data that I have seen, that I did see 

15 previous. 01:52:48 PM 

16 Q. Okay. If you would turn to page 84 01:53:19 PM 

17 of this document, please. 01:53:24 PM 

18 A. Okay. 01:53:25 PM 

19 Q. Could you read daim 1, please, to 01:53:26 PM 

20 yourself. 01:53:28 PM 

21 A. Okay. 01:53:54 PM 

22 Q. Did you have any contribution to 01:53:56 PM 

23 daiml? 01:53:58 PM 

24 MR. MELORO: Objection to form. 01:54:03 PM 

25 T>iE WrrWESS: The - the methodology 01:54:06 PM 



01:52:28 PM 

01:52:34 PM 
01:52:43 PM 
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22 
23 
24 
25 
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contains many ideas that Larry Kunz and I 01:55:32 PM 
collectively developed in our - in our 01:55:40 PM 

combined - in our collaboration and our - our 01:55:45 PM 
interactions as - as co-investigators. 01:55:50 PM 

Q. (By Mr. Timmons) Okay. If you would 01:55:56 PM 
turn back to the first page, please. Do you 01:55:59 PM 
see, under international filing date, that this 01:56:04 PM 
was filed on Septembo- 25tti, 1992, in the 01:56:07 PM 
left-hand column? 01:56:11 PM 

A. Yes. 01:56:14 PM 

Q. Okay. And under inventor and 01:56:14 PM 

inventor applicant, do you see that Dr. Kunz is 01:56:17 PM 
the only listed inventor? 01:56:21 PM 

A. Yes. 01:56:25 PM 

Q. Do you know why you were not nanried as 01:56:25 PM 
an inventor in PCT application U.S. 92/08220? 01:56:29 PM 
A. No, I do not. 01:56:37 PM 

Q. Dkj you ever have any discussions 01:56:38 PM 
with Dr. Kunz as to whetiier or not you should be 01:56:39 PM 
an inventor on this application? 01:56:42 PM 

A. No. 01:56:46 PM 

Q. This is a yes or no question. Did 01:56:50 PM 
you have any discussion with your attorneys as 01:56:52 PM 
to whether or not you should be named an 01:56:54 PM 

inventor on the PCT application of Klein Exhibit 01:56:56 PM 
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\ 1 


iO? 01:57:00 PM 


1 


The next OP file, ttiis PCT, is filed 02:02:07 PM 


} 2 


MR- NGDINE: Objection, insofar as it 01:57:02 PM 


2 


September 25th, 1992. Do you understand that to 02:02:13 PM 


3 


calls for revealing attomey-dient 01:57:04 PM 


3 


be a reference to that PCT apptotion we looked 02:02:17 PM 


4 


communications. 01:57:06 PM 


4 


at earlier? 02:02:20 PM 


5 


You may answer the question only yes 01:57:07 PM 


5 


MR. NODINE: Objection, lack of 02:02:24 PM 


6 


or no, but don't reveal the substance of any 01:57:08 PM 


6 


foundation. 02:02:25 PM 


7 


communications. 01:57:11 PM 


7 


Q. (By Mr. Tlmmons) Klein Exhibit 10. 02:02:26 PM 


8 


TME WITNESS: No. 01:57:15 PM 


8 


A. So in - in the menx) here, this QP 02:02:29 PM 


9 


Q. (By Mr. Tlmmons) Okay. Have you 01:57:17 PM 


9 


filed as a PTC - 02:02:32 PM 


10 


ever discussed with any representative of Boston 01 :57; 18 PM 


10 


Q. Yes. 02:02:34 PM 


11 


Scientific whether or not should be a named 01:57:24 PM 


11 


A, - that refers to this - this PTC 02:02:34 PM 


12 


inventor on this patent application of Klein 01:57:26 PM 


12 


ti)at we just k)oked at? 02:02:40 PM 


13 


Exhibit 10? 01:57:28 PM 


13 


Q. That" s my question, yeah. 02:02:42 PM 


14 


A. To the best of my Icnowledge, no. 01:57:32 PM 


14 


MR. NODINE: Yeah, I believe - to 02:02:44 PM 


15 


Q. Let me give you. Dr. Anderson, a 01:59:01 PM 


15 


darify, I believe that is your question. 02:02:45 PM 


16 


document that was previously marked as Kunz 01:59:06 PM 


16 


MR. TIMMONS: Thats my question, 02:02:47 PM 


17 


Exhibit 14. It's a two-page letter dated April 01:59:08 PM 


17 


yes. 02:02:48 PM 


18 


15th, 1993, from Lucy Hicks to Debra Leith, 01:59:13 PM 


18 


MR. NODINE: That* s not a 02:02:48 PM 


19 


NeoRx 10020 through 21. If you could just take 01:59:22 PM 


19 


representation, right? 02:02:49 PM 


20 


a look at that and let me know if youVe seen 01:59:32 PM 


20 


MR. TIMMONS: Yes. 02:02:52 PM 


21 


that before. 01:59:34 PM 


21 


THE WITNESS: I - no, I - until you 02:02:52 PM 


22 


A- Yes, I think I - 1 have - have seen 02:00:12 PM 


22 


iuSkt ss\d that* T Hirtnt' know th;if thic thp fi7'CO'^ DM 


23 


this before. 02:00:19 PM 


23 


sanDe as tt^at 02:02:56 PM 


24 


Q. Did you receive a copy of this at 02:00:19 PM 


24 


Q. (By Mr. Timmons) Okay. Let me give 02:03:00 PM 


25 


approximately April 15th, 1993? 02:00:21 PM 


25 


you, then, a copy of Klein Exhibit 11, which is 02:03:00 PM 


) 


Page 110 




Page 112 


1 


A. I know that when I went back through 02:00:27 PM 


1 


a file history for application 08/011,669, which 02:03:06 PM 


2 


my files to give everything to you for the 02:00:29 PM 


2 


was filed on January 28th, 1993, and ask you if 02:03:13 PM 


3 


subpoena, that - that this was one of the 02:00:34 PM 


3 


youVe seen that appliation before. 02:03:16 PM 


4 


documents in there. So I assume I must have 02:00:36 PM 


4 


Thaf s one for your counsel. Why 02:03:24 PM 


5 


received it at approximately that time. 02:00:39 PM 


5 


dont you give your counsel the one witti the 02:03:25 PM 


6 


Q. And I just note for the record that 02:00:42 PM 


6 


rubber band on it The staples didn't go 02:03:27 PM 


7 


Dr. Anderson is a - a copy recipient on this 02:00:43 PM 


7 


through so welL Sorry. 02:03:30 PM 


8 


letter. Do you see that? 02:00:47 PM 


8 


MR. TIMMONS: Why dont - why don't 02:03:48 PM 


9 


A. Yes. 02:00:49 PM 


9 


we - while you're looking at tfiat, why dont we 02:03:48 PM 


10 


Q. Okay. Who was Lucy Hicks? 02:00:49 PM 


10 


change the tape. 02:03:49 PM 


11 


MR.NODINE: Objection to fomn. 02:00:58 PM 


11 


THE VIDEOGRAPHER: This marks tiie end 02:03:51 PM 


12 


THE WITNESS: Lucy Hicks worked at 02:01:00 PM 


12 


of videotape number 2 in the deposition of Peter 02:03:51 PM 


13 


the UAB Research Foundation, and I dont know - 02:01:03 PM 


13 


Anderson. We are going off the record, 2:03 02:03:54 PM 


14 


you know, her - her titie is here on the - on 02:01:07 PM 


14 


p.m. 02:03:58 PM 


15 


the letter, but she was the - the legal contact 02:01:12 PM 


15 


(Whereupon, there was a brief recess.) 02:06:07 PM 


16 


person that if I had any questions related to 02:01:17 PM 


16 


THE VIDEOGRAPHER: Here begins 02:06:12 PM 


17 


the NeoRx - you know, anything that I was doing 02:01:23 PM 


17 


videotape - excuse me. Here begins videotape 02:06:12 PM 


18 


with NeoRx, I would usually send things to her. 02:01:27 PM 


18 


number 3 in the deposition of Peter Anderson. 02:06: 16 PM 


19 


Q. (By Mr. Timmons) Okay. Let me just 02:01:38 PM 


19 


We are back on tiie record, 2:06 p.m. 02:06:18 PM 


20 


sort of do some housekeeping. The first patent 02:01:42 PM 


20 


Q. (By Mr. Timmons) I think ttiere's a 02:06:24 PM 


21 


application listed in the regards lines is - in 02:01:47 PM 


21 


question on tiie record of whether or not youVe 02:06:24 PM 


22 


the reference line is tfie 767254 appflcation. 02:01:52 PM 


22 


ever seen ttiis document before, but take what 02:06:26 PM 




And ril represent to you that is Klein Exhibit 02:01:55 PM 


23 


you need to do tiie reviewing. 02:06:27 PM 


24 


9 that weVe looked at today. That* s the ~ 02:01:58 PM 


24 


A. I have never seen this document 02:06:32 PM 


25 


that" s tfiat one, okay. , 02:02:04 PM 


25 


before, ttiis particular printing of tiie 02:06:37 PM 
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1 

Page 115 


1 


document - or this - this format 02:06:41 PM 


1 


any knowledge regarding restenosis at that 02:10:35 PM 


,^ 2 


Again, the - the text, some of the 02:06:45 PM 


2 


point, in December of 1990; is that con-ect? 02:10:43 PM 


3 


tables and pictures are familiar to me and look 02:06:49 PM 


3 


A. Correct 02:10:46 PM 


4 


like the - the, you know, regular 8 and a half 02:06:57 PM 


4 


MR. NODINE: Objection to the 02:10:47 PM 


5 


by 11 printed version that - that NeoRx usually 02:07:05 PM 


5 


recharacterization of prior testimony. 02: 10:47 PM 


6 


mail - you know, sent to me in Bimiingham. 02:07:10 PM 


6 


Q. (By Mr. Tlmnrons) Okay. If you would 02:10:49 PM 


7 


Q. (By Mr, Ttmmons) If you could turn 02:07:15 PM 


7 


put this document aside for one second and then 02: 10:50 PM 


8 


to page 115 of the document And if you would 02:07:21 PM 


8 


turn back to the letter, please. Don*t - dont 02:10:53 PM 


9 


read claims 1 and 2 to yourself, please, 02:07:25 PM 


9 


let it go too far because Fm going to have a 02:10:56 PM 


10 


A. Okay. 02:07:55 PM 


10 


question about it 02: 10:59 PM 


11 


Q. Did you have any contribution to 02:07:56 PM 


11 


The tfiird - In the - tiie reference 02:11:01 PM 


12 


what's disclosed in daims 1 and 2? 02:07:58 PM 


12 


line, it says USQP of QP filed January 28th, 02: 11:02 PM 


13 


MR. NODINE: Objection to form, vague 02:08:01 PM 


13 


1993, inventors Kunz and Klein. Do you know if 02:11:08 PM 


14 


and ambiguous. 02:08:04 PM 


14 


that - that line is a reference to the 02:11:11 PM 


15 


THEWTTWESS: Yes. 02:08:07 PM 


15 


application 011669 of Klein Exhibit 11? 02:11:14 PM 


16 


Q. (By Mr. Tlmmons) And what was your 02:08:08 PM 


16 


A. Do I know now or - or did I know 02:11:26 PM 


17 


contribution? 02:08:09 PM 


17 


when I got this memo? 02:11:27 PM 


18 


A. The specific ~ again, through our 02:08:18 PM 


18 


Q. Did you know when you got the memo? 02:11:29 PM 


19 


discussions — my discussions with Dr. Kunz, we 02:08:24 PM 


19 


A. When I got the memo, I had a copy - 02:11:34 PM 


20 


had discussed and formulated an approach of 02:08:27 PM 


20 


or knew of a - an application that I can't say 02:11:38 PM 


21 


using cytostatic agents to inhibit 02:08:34 PM 


21 


for certain is this application, but I knew of 02:11:48 PM 


22 


proliferation, smooth musde cell proliferation, 02:08:39 PM 


22 


an application that was being filed. 02:11:52 PM 


23 


contraction, and migration. 02:08:44 PM 


23 


Q, Okay. Do you know now that this 02:11:55 PM 


24 


And we had also discussed previously 02:08:50 PM 


24 


third line under the re is this 669 application, 02:11:56 PM 


25 


the approach or the Idea of using binding . 02:08:51 PM 


25 


Klein Exhibit 11? 02: 12:03 PM 


) 
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1 


peptides, immunopeptides, to facilitate that 02:08:57 PM 


1 


A. Now that youVe told me, and they 02:12:08 PM 


2 


process. 02:09:02 PM 


2 


both have the same date. 02:12:10 PM 


3 


Q. The first claim doesn't talk about 02:09:06 PM 


3 


Q. Okay, 02:12:11PM 


4 


the binding peptides or proteins, correct? 02:09:08 PM 


4 


A. I couldnt say for certain that - 02:12:12 PM 


5 


A. Con^ 02:09:11 PM 


5 


that this is tiie actual document that I reviewed 02:12:14 PM 


6 


Q. Your - what was your contribution to 02:09:13 PM 


6 


back in 1993. 02:12:19 PM 


7 


daim 1 between you and Dr. Kunz? 02:09:15 PM 


7 


Q. If I could ask you, then, to look at 02:12:23 PM 


8 


MR. MELORO: Objection, vague and 02:09:22 PM 


8 


the letter, the second paragraph, if you could 02:12:25 PM 


9 


ambiguous, lad^ of foundation. 02:09:23 PM 


9 


read the first sentence to yourself and - and 02:12:30 PM 


10 


MR. NODINE: And for darity, you 02:09:26 PM 


10 


whatever else you need to read, but Im going to 02:12:32 PM 


11 


you're talking about what was originally 02:09:26 PM 


11 


ask you some questions about the first sentence 02:12:35 PM 


12 


denominated daim 1? 02:09:28 PM 


12 


in the second paragraph. 02:12:37 PM 


13 


MR. TIMMONS: What daim 1 is here on 02:09:31 PM 


13 


A. Okay. 02:13:04 PM 


14 


page 115. 02:09:32 PM 


14 


Q. Okay. And my first question will be 02:13:04 PM 


15 


MR. NODINE: Right 02:09:34 PM 


15 


whether or not you ever saw a preliminary 02:13:06 PM 


16 


■mEWmiESS: Dr. Kunz and I had 02:09:43 PM 


16 


disdosure of an invention submitted by Dr. Kunz 02:13:10 PM 


17 


discussed using cytostatic agents to inhibit the 02:09:44 PM 


17 


on January 16th, 1991? 02:13:13 PM 


18 


pathologic activities assodated with 02:09:54 PM 


18 


A. Let's see. We had discussed over the 02:13:28 PM 


19 


restenosis. 02:09:59 PM 


19 


telephone several issues, and Tm not exactly 02:13:34 PM 


20 


So daim 1, pretty much all - all 02:10:08 PM 


20 


sure what you know, what preliminary 02:13:43 PM 


21 


components of daim 1 were things that we had 02:10:12 PM 


21 


disdosure of invention - you know, what 02:13:48 PM 


22 




2.2, 


document this is referring to. Td have to, you 02:13:51 PM 


23 


Q. (By Mr. Timmons) Okay. And I think 02:10:17 PM 


23 


know, be shown the document to be sure. 02:13:54 PM 


24 


that you said that prior to your discussions 02:10:27 PM 


24 


Q. Okay. 02:14:01PM 


25 


with Dr. Kunz, you did not believe that he had 02:10:31 PM 


25 


MR. TIMMONS: Lan7, this is directed 02:14:01PM 
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\ 1 


to you. I - rm not sure if this was - this 02:14:02 PM 


1 


the last paragraph to yourself, I wouki like to 02:16:19 PM 


^ 2 


preliminary disclosure of invention was In the 02:14:04 PM 


2 


ask you a couple questions about that 02:16:22 PM 


3 


UAB files and youVe just withholding it as 02:14:07 PM 


3 


A, Okay. 02:16:47 PM 


4 


privileged or whether or not if s not been 02:14:10 PM 


4 


Q. Did you partidpate in any 02:16:48 PM 


5 


there. But one way or another, Td request 02:14:11 PM 


5 


discusstons between UAB Research Foundation and 02:16:49 PM 


6 


either that it be provided to us or some kind of 02:14:13 PM 


6 


NeoRx as to whether or not you should be 02:16:53 PM 


7 


log saying that weVe got it and we'd like to — 02:14:16 PM 


7 


induded as an inventor on subsequently filed 02:16:55 PM 


8 


and a daimed privilege on that, please. 02:14:19 PM 


8 


applications, patent applications 2 and 3, as 02:16:59 PM 


9 


MR. NODINE: All right 02:14:23 PM 


9 


referenced above? 02:17:01 PM 


10 


Q. (By Mr. Timmons) Let me ask you 02:14:24 PM 


10 


A. Idontrecall if Idid-if IdkJ 02:17:08 PM 


11 


about the second dause in that sentence, where 02:14:24 PM 


11 


have any discussions with NeoRx related to these 02:17:13 PM 


12 


it says, "Dr. Anderson conceived the use of 02:14:26 PM 


12 


specific applications. 02:17:18 PM 


13 


NeoRx immunoconjugates as a form of 02:14:29 PM 


13 


Q. Okay. Do you know whether or not you 02:17:21 PM 


14 


administering therapeutic agents to suppress the 02:14:33 PM 


14 


were ever added as an Inventor on the patent 02:17:23 PM 


15 


vascular smooth musde proliferation as a result 02:14:36 PM 


15 


appfotions 2 and 3, as referenced before? 02:17:26 PM 


16 


of angioplasty trauma." Do you agree with that 02:14:40 PM 


16 


A. No. 02:17:32 PM 


17 


statement? 02:14:43 PM 


17 


Q. You dont know? 02:17:34 PM 


18 


MR. NODINE: Objection to the form, 02:14:44 PM 


18 


A. I dont know. 02:17:35 PM 


19 


vague and ambiguous. 02:14:45 PM 


19 


Q. Okay. Let me provkle you, 02:17:36 PM 


20 


THE WITNESS: The sentence was 02:14:48 PM 


20 


Dr. Anderson, with a document that was 02:18:07 PM 


21 


written by - by Lucy Hicks. I would agree that 02:14:49 PM 


21 


previously marked as Kunz Exhibit 15, ttiafs a 02:18:10 PM 


22 






multi-page document. After the fax cover sheet, 02:18:14 PM 


23 


issue. And, you know, aspects of I was more 02:15:05 PM 


23 


tfiere's a letter from a Robert Schroff to 02: 18:20 PM 


24 


familiar with, and other aspects, he was more 02:15:09 PM 


24 


Kenneth Roozen, June 14th, 1993, and you're 02:18:23 PM 


25 


familiar with. And together we formulated 02:15:13 PM 


25 


listed as a CC, NeoRx 100022 through 25. And my 02:18:29 PM 


) 






Page 120 


1 


the — the idea that is somewhat incompletely 02:15:16 PM 


1 


question will t)e, have you ever seen that 02:18:46 PM 


2 


addressed by this sentence. 02:15:22 PM 


2 


document before? 02:18:49 PM 


3 


Q. Hopefully the next sentence I ask you 02:15:25 PM 


3 


A. I don*t recall ever havino thi? 0?*1QMI^ PM 


4 


about will be more complete. If you turn to the 02:15:28 PM 


4 


document 02* 19* 17 PM 


5 


next page. 02:15:30 PM 


5 


0. Do vou have anv rea^n to b@li^^ vou n7*10'7n PM 


6 


A. Okay. 02:15:31 PM 


6 


didn't receive a copy of this on 3une — on or 02:19:22 PM 


7 


Q. And the first sentence reads, Tn 02:15:31 PM 


7 


about June 14th, 1993? 02:19:25 PM 


8 


condusion. Dr. Anderson, in conjunction with 02:15:34 PM 


8 


MR. NODINE: Objection, lack of 02:19:27 PM 


9 


Dr. Kunz, were the persons who conceived the 02:15:36 PM 


9 


foundation. 02*19-28 PM 


10 


invention of using NeoRx antibodies, either 02:15:39 PM 


10 


MR. MELORO: Object to the ambiguity 02:19:31 PM 


11 


coupled direcOy to a therapeutic agent or bound 02:15:43 PM 


11 


as to whether you're referring to the document 02:19:32 PM 


12 


to the time release formulation of therapeutic 02:15:46 PM 


12 


with the handwritten notations or not. 02*19'!M PM 


13 


agent to target the therapeutic agent to tiie 02:15:48 PM 


13 


THE WITNESS: If - if I dW receive 02:19:46 PM 


14 


site of vascular trauma or disease to inhibit 02:15:52 PM 


14 


a cart)on » did receive a copy of the original 02:19:48 PM 


15 


restenosis." 02:15:57 PM 


15 


memo, I didn't keep ft in nrry files, so — so I 02:19:52 PM 


16 


My question is: Do you agree with 02:15:59 PM 


16 


cant - I can*t answer — I cant recall if 15 02:20:03 PM 


17 


that statement? 02:16:00 PM 


17 


years ago I got this nriemo or not — 02:20:08 PM 


18 


MR. NODINE: Objection, vague and 02:16:02 PM 


18 


Q. (By Mr. Timmons) Okay. 02:20:11PM 


19 


ambiguous. 02:16:02 PM 


19 


A. - at this point in time. 02:20:13 PM 


20 


THE WITNESS: Again, since - since I 02:16:04 PM 


20 


Q. All right. If you woukJ read the 02:20:18 PM 


21 


didn't write it, I don't - 1 may not have said 02:16:05 PM 


21 


first paragraph to yourself, I would like to ask 02:20:21 PM 


22 


it exactiy that way, but in general, that - 02:16:08 PM 


22 


you some questions about it 02:20:21 PM 


23 


I - rm in agreement with the general gestalt 02:16:13 PM 


23 


A. Okay. 02:20:46 PM 


24 


of that sentence. 02:16:15 PM 


24 


Q. Did you partidpate in discussions 02:20:47 PM 


25 


Q. (By Mr. Timmons) If you could read 02:16:19 PM 


25 


with Lucy Hicks and NeoRx regarding whether you 02:20:49 PM 
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1 


should remain as an inventor on recent patent 02:20:55 PM 


1 


approaches that I had - had developed in 02:23:49 PM 


) 


2 


applications? 02:20:58 PM 


2 


collaboration with Dr. Kunz. 02:23:53 PM 




3 


A. Lets see. Yes, I participated in 02:21:06 PM 


3 


Q. (By Mr. Timmons) Okay. The three 02:23:56 PM 




4 


discussions, Lucy Hicks and I had a 02:21:15 PM 


4 


applications tiiat we have looked at today, Klein 02:23:58 PM 




5 


discussion. 02:21:21 PM 


5 


Exhibit 11, Wein Exhibit 9, and the PCT 02:24:01 PM 




6 


MR. NODINE: Don't - just interrupt 02:21:23 PM 


6 


application, Klein Exhibit 10, were you aware of 02:24:05 PM 




7 


for a second. Lucy Hicks is counsel, 02:21:24 PM 


7 


any other applications prior to June 14th^ 1993, 02:24:13 PM 




8 


attomey-dient privilege. Don't reveal the — 02:21:26 PM 


8 


that had been filed on behalf of NeoRx on 02:24:17 PM 




9 


the discussions between you and Ms. Hicks that 02:21:30 PM 


9 


these - this woric that you had done witin 02:24:20 PM 




10 


were only between the two of you. 02:21:34 PM 


10 


Dr. Kunz? 02:24:22 PM 




11 


If there were discussions involving a 02:21:37 PM 


11 


A. NeoRx would routinely send me 02:24:32 PM 




12 


third-party with NeoRx, then you may reveal 02:21:39 PM 


12 


applications for me to review. I dont - I 02:24:34 PM 




13 


those, but otherwise, maintain the privilege as 02:21:44 PM 


13 


didnt know the numbering scheme, and I dont 02:24:41 PM 




14 


to your confidential communications with 02:21:47 PM 


14 


know the - the sequence of — of when exactly 02:24:44 PM 




15 


Ms. Hicks. 02:21:49 PM 


15 


they were sent to me. But I do know of 02:24:47 PM 




16 


THE WITNESS: Okay. Lucy Hicks and I 02:21:52 PM 


16 


applications that were sent to me for review and 02:24:51 PM 




17 


had a conference call with the NeoRx patent 02:21:56 PM 


17 


proofreading and - and, you know, editing. So 02:24:54 PM 




18 


office at - at some point In time. I don't 02:22:03 PM 


18 


any that - that werent sent to me, I wasnt 02:25:00 PM 




19 


know if It was '93 or - 1 don't know when it 02:22:06 PM 


19 


aware of those. 02:25:03 PM 




20 


was. I didn't - 1 don't have a record of that 02:22:12 PM 


20 


Q. And based on what you had read in the 02:25:04 PM 




21 


call. 02:22:14 PM 


21 


proofreading of drafts, you came to the 02:25:07 PM 




22 


Q, (By Mr. Timmons) And was this - the 02:22:16 PM 


22 


conclusion that you should have been a 02:25:09 PM 






issue or wneoier or not you snouia oe an uz.zz.i/ km 




co^invenior on uiose paieni appMCauons, uz.zD.ii. rri 




24 


inventor on pending patent applications at the 02:22:19 PM 


24 


correct? 02:25:14 PM 




25 


time, was that the - at least part of the 02:22:22 PM 


25 


A. Con-ecL 02:25:14 PM 


\ 
I 

,/ 
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1 


discussion? 02:22:24 PM 


1 


Q. Okay. If you could - Im sorry, 02:25:15 PM 




2 


A. That was the - the impetus for the 02:22:25 PM 


2 


we're going to flip around a littie bit Go 02:25:19 PM 




3 


call, yes. 02:22:29 PM 


3 


back to tiie - tiie June 14th letter. 02:25:21 PM 




4 


Q. What was your position as to whether 02:22:32 PM 


4 


A. TTiat one right tiiere? 02:25:24 PM 




5 


or not you should be an inventor on those 02:22:34 PM 


5 


Q. Yes, Kunz Exhibit 15, the page - the 02:25:26 PM 




6 


pending patent applications? 02:22:37 PM 


6 


letter, please. And the second paragraph 02:25:30 PM 




7 


MR. NODINE: Objection, lack of 02:22:39 PM 


7 


states, in the second sentence, that "we are no 02:25:32 PM 




8 


foundation, vague and ambiguous. 02:22:39 PM 


8 


longer pursuing an tmmunoconjugate approach." 02:25:39 PM 




9 


*mE WITNESS: I thought that I should 02:22:46 PM 


9 


Were you aware that as of June 14tti, 1993, that 02:25:44 PM 




10 


be included as a patent - a co-patenter on at 02:22:47 PM 


10 


NeoRx was no longer pursuing an tmmunoconjugate 02:25:48 PM 




11 


least - at least the ones that - that I was 02:22:53 PM 


11 


approach? 02:25:56 PM 




12 


aware of and that had come to my attention, the 02:22:56 PM 


12 


A. No, I was not 02:25:57 PM 




13 


patents that - that had come to my attention. 02:22:59 PM 


13 


Q. The next sentence states that 02:25:57 PM 




14 


Q. (By Mr. Timmons) Why did you feel 02:23:02 PM 


14 


"However, we have continued to build on the 02:25:59 PM 




15 


you were a - a co-inventor of those 02:23:03 PM 


15 


initial concepts, and Pete has continued to be a 02:26:01 PM 




16 


applications? 02:23:07 PM 


16 


valuable collaborator in our studies." 02:26:04 PM 




17 


MR. NODINE: Objection, vague. 02:23:09 PM 


17 


What woric did you do with NeoRx 02:26:07 PM 




18 


THEWmiESS: Since I dont have 02:23:14 PM 


18 


that - that did not indude the immunoconjugate 02:26:08 PM 




19 


the — the applications in front of me that - 02:23:14 PM 


19 


approach? 02:26:17 PM 




20 


that prompted this, I can just go by memory, and 02:23:19 PM 


20 


MR. NODINE: Objection, vague, 02:26:18 PM 




21 


that is that - that the - the daims or the 02:23:26 PM 


21 


ambiguous, lack of foundation. 02:26: 19 PM 






opproauica uldC Were you WiOW, vO my UZ.Zj.JU rrl 




rlK. riCLUKVJ. WurK oL any ume or \j£.,£X>.Zo rrl 




23 


untrained eye, the approaches that were 02:23:37 PM 


23 


prior to this letter? 02:26:23 PM 




24 


described in these patent applications were 02:23:40 PM 


24 


MR. TIMMONS: Anytime. 02:26:25PM 




25 


identical to or - or very similar to the 02:23:43 PM 


25 


THEWmiESS: Can you repeat tfie 02:26:29 PM 



31 (Pages 121 to 124) 

Highly Confidential Highly Confidential 

A Legalink Company 1933 Richard Am'ngton Blvd 1-800-888-Depo 



Highly Confidential 



Foshee & Turner Court Reporters 



Highly Confidential 



1 


Page 125 




1 

Page 127 


J- 1 


qu^on? 02:26:29 PM 


1 


while and be a sustained release type of — of 02:30:19 PM 


i 2 


Q. (By Mr. Timmons) Yeah. What work, 02:26:30 PM 


2 


ti-eatment iDodality. 02:30:23 PM 


3 


other than the immunoconjugate approach, did you 02:26:33 PM 


3 


You know, basically, a 02:30:29 PM 


4 


do with NeoRx? 02:26:37 PM 


4 


variety and tfien - and again, and in addition, 02:30:30 PM 


5 


MR.NODINE: Same objection. 02:26:40 PM 


5 


one of those arms or approaches included using 02:30:34 PM 


6 


MR.MELORO: Overbroad, vague. 02:26:42 PM 


6 


immunoconjugates to direct them to the site 02:30:38 PM 


7 


THE WITNESS: At - from the very 02:26:45 PM 


7 


and - and to get them to stay there and 02:30:42 PM 


8 


beginning, all of the discussions that Dr. Kunz 02:26:49 PM 


8 


concentrate there. 02:30:45 PM 


9 


and I had which - pertaining to this area 02:27:04 PM 


9 


Q. Did you ever use stents as the 02:30:50 PM 


10 


related to all aspects of preventing restenosis, 02:27:09 PM 


10 


delivery technique with Dr. Kunz at NeoRx? 02:30:54 PM 


11 


So from my perspective as - you 02:27:16 PM 


11 


MR. MELORO: Objection to form. 02:31:00 PM 


12 


know, in working on these projects, none of the 02:27:22 PM 


12 


THEWITTJESS: Delivery technique 02:31:04 PM 


13 


previous applications were solely or limited to 02:27:26 PM 


13 


for - for what, for any compound in particular 02:31:04 PM 


14 


just immunoconjugate. The — the use of the 02:27:30 PM 


14 


or- 02:31:08 PM 


15 


drugs and - and the whole approach was what I 02:27:38 PM 


15 


Q. (By Mr. Timmons) Withtiiese 02:31:09 PM 


16 


felt that - that Dr. Kunz and I had - had 02:27:46 PM 


16 


cytostatic agents. 02:31:09 PM 


17 


developed. 02:27:51 PM 


17 


A. No, I never performed or - either - 02:31:12 PM 


18 


Q. (By Mr. Timmons) What was the 02:27:55 PM 


18 


dther for NeoRx or, to my knowledge, as part of 02:31:18 PM 


19 


approach that you and Dr. Kuru had developed? 02:27:56 PM 


19 


our collaborations, we never did do any stent 02:31:24 PM 


20 


MR. MELORO: Objection to form. 02:28:01 PM 


20 


studies with any cytostatic agents. 02:31:29 PM 


21 


THE WITNESS: The approach was the 02:28:06 PM 


21 


Q. If you would tum to - whafs the 02:32:03 PM 


22 


use of cytostatic agents in formulations or 02:28:08 PM 


22 


Kdof u/av tn fip<;rrihp Hitc — nanr* ") of tfiP n9*'^7*n7 PM 


23 


and using techniques that would direct those 02:28:21 PM 


23 


letter. 02:32:09 PM 


24 


agents to the site of injury, as a - to the 02:28:26 PM 


24 


A Okay. 02:32:09 PM 


25 


very broad or very limited description of our - 02:28:39 PM 


25 


Q. There's a paragraph that starts, "The 02:32:10 PM 


t 
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1 


of our scope. 02:28:42 PM 


1 


agreement also calls for a 1 percent royalty." 02:32:11 PM 


2 


Q. (By Mr. Timmons) What techniques did 02:28:43 PM 


2 


Would you read that paragraph to yourself, and I 02:32:15 PM 


3 


you use or - to direct the agents to the site 02:28:45 PM 


3 


would like to ask you some questions about it^ 02:32:17 PM 


4 


of injury? 02:28:51 PM 


4 


please. 02:32:19 PM 


5 


MR. MELORO: Objection, ambiguous. 02:28:55 PM 


5 


A. Okay. 02:32:43 PM 


6 


THE WITNESS: We - we proposed or we 02:29:01PM 


6 


Q. Okay. Was the scope of the agreement 02:32:44 PM 


7 


discussed a variety of techniques and 02:29:05 PM 


7 


modified, to your knowledge? 02:32:49 PM 


8 


methodologies to direct the compounds to the 02:29:07 PM 


8 


A. Not to my knowledge. 02:32:54 PM 


9 


site where - at high enough concenti^tions 02:29:14 PM 


9 


Q. Okay. 02:32:56 PM 


10 


where ttiey would be - we - we thought they 02:29:18 PM 


10 


A. Well, let me - let me ask, the 02:32:57 PM 


11 


would be efficacious. 02:29:23 PM 


11 


agreement between NeoRx and UAB Research 02:33:02 PM 


12 


Q. (By Mr. Timmons) What were tiie 02:29:25 PM 


12 


Foundation? 02:33:08 PM 


13 


proposed techniques that you discussed with 02:29:25 PM 


13 


Q. Thaf s ttie agreement I - 02:33:08 PM 


14 


Dr. Kunz? 02:29:27 PM 


14 


A Okay. 02:33:09 PM 


15 


A. We talked about ti)e whole variety of 02:29:29 PM 


15 


Q. - rm asking about, tiie - 02:33:09 PM 


16 


infusion catheter-type techniques. At the time, 02:29:32 PM 


16 


A. Yeah. Okay. 02:33:10 PM 


17 


there were, and there still are, a wide, you 02:29:40 PM 


17 


Q. - agreement ttiat IVe mariced as 02:33:10 PM 


18 


know, broad range of - of different techniques 02:29:44 PM 


18 


Anderson Exhibit 8. Do you know if tiiat 02:33:11PM 


19 


for doing that 02:29:46 PM 


19 


agreement was modified at all? 02:33:13 PM 


20 


We discussed and proposed 02:29:49 PM 


20 


A. I didn't have any knowledge of that 02:33:19 PM 


21 


fonnulations of the compounds which - which 02:29:52 PM 


21 


I wasn't involved in any of those discussions. 02:33:21 PM 


22 


would - would - which would paint or would 02:30:04 PM 


22 


Q. Okay. Let me just ask you, ti)en, 02:33:23 PM 


23 


distribute the - the drug to the site of injury 02:30:10 PM 


23 


if - this is something that* s been - well, 02:33:38 PM 


24 


in a format that would - you know, so tiiat - 02:30:14 PM 


24 


ifsUAB, too. Let me -let me show you 02:33:55 PM 


25 


so that it would be - would stick around for a 02:30:17 PM 


25 


Exhibit 16 ft^m ttie Kunz deposition, September 02:33:57 PM 
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i, 1993, agreement between NeoRx and the UAB 02:34:03 PM 


1 


the fourth page of the document? 02:37:52 PM 


* 2 


Research Foundation, and ask you if you've seen 02:34:09 PM 


2 


A. Yes. 02:37:55 PM 


3 


that document before. Tliafs Kunz Exhibit 16, 02:34:11 PM 


3 


Q. And this - I guess it would be the 02:38:03 PM 


4 


NeoRx 100026 through 37. 02:34:14 PM 


4 


second paragraph, starting "we have reviewed and 02:38:09 PM 


5 


A. And what was the question? 02:35:19 PM 


5 


understand the contents of," do you see that? 02:38: 11 PM 


6 


Q. Whether or not youVe ever seen that 02:35:21 PM 


6 


A. Oh, yes. 02:38:15 PM 


7 


document before. 02:35:21 PM 


7 


Q. It states that, "We have reviewed and 02:38:16 PM 


8 


A. I dont recall ever seeing this 02:35:23 PM 


8 


understand the contents of the spedfication and 02:38:19 PM 


9 


document before. 02:35:24 PM 


9 


daims fonming part of an application for U.S. 02:38:21 PM 


10 


Q. Okay. Why dont you put that aside, 02:35:25 PM 


10 


letters patent entitled therapeutic inhibitor of 02:38:24 PM 


11 


then. 02:35:28 PM 


11 


vascular smooth musde cells, which was filed on 02:38:28 PM 


12 


MR. MELORO: WeVe been going about 02:35:33 PM 


12 


May 19th, 1993, and assigned U.S. patent 02:38:31 PM 


13 


an hour. When you reach a convenient point - 02:35:33 PM 


13 


application serial number 08/062,451." Do you 02:38:34 PM 


14 


MR. TIMMONS: I would like to go a 02:35:37 PM 


14 


see tfwt? 02:38:39 PM 


15 


little bit longer this time, though. We started 02:35:37 PM 


15 


A. Yes. 02:38:40 PM 


16 


a littie bit late. If we could go another ten 02:35:39 PM 


16 


Q. And did you review this patent 02:38:40 PM 


17 


minutes, I would appreciate it, if thaf s 02:35:39 PM 


17 


application, 062,451, prior to your signing this 02:38:43 PM 


18 


okay with - 02:35:39 PM 


18 


dedaration? 02:38:50 PM 


19 


MR, MELORO: I'd ask Mr. Nodine and 02:35:43 PM 


19 


A. At this - I don't recall. 02:38:56 PM 


20 


the witness. 02:35:45 PM 


20 


Q. Would you have signed it if you had 02:39:00 PM 


21 


MR. NODINE: Ten minutes is fine with 02:35:46 PM 


21 


not reviewed and understood the contents of that 02:39:01 PM 


22 


me. Do you feel tike you need a break, or 02:35:47 PM 


22 


application? 02:39:04 PM 


£.0 


are UZ.JJ.ny KM 


23 


A. I can*t speculate at this point, you 02:39:08 PM 


24 


THE WITNESS: No, I'm - 02:35:49 PM 


24 


know, what I would have done back then. I 02:39:10 PM 


25 


MR. NODINE: - you all right? 02:35:49 PM 


25 


was - after the -- the agreement between UAB 02:39:16 PM 


) 
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1 


MR. TIMMONS: I - 1 would appreciate 02:35:49 PM 


1 


Research Foundation and NeoRx, I was told by our 02:39:23 PM 


2 


it Sometimes the breaks have been sort of 02:35:50 PM 


2 


research foundation that we are working with 02:39:28 PM 


3 


extended today. And if you would give me that 02:35:51 PM 


3 


NeoRx now, so they're - they're on our side. 02:39:33 PM 


4 


courtesy, I would appreciate it Thank you. 02:35:53 PM 


4 


We're - we're trying to move these things 02:39:36 PM 


5 


Let me mark as Anderson - Anderson 02:36:04 PM 


5 


forward. 02:39:39 PM 


6 


Exhibit 9 a cover letter and an assignment, June 02:36:11 PM 


6 


So I cant say ttiat they said this 02:39:42 PM 


7 


23, 1993, to Peter Anderson from Sue Lintott, 02:36:17 PM 


7 


word for word, but the implication was that when 02:39:46 PM 


8 


UAB 985 through 989. 02:36:25 PM 


8 


they send you stuff to sign related to these 02:39:50 PM 


9 


(WHEREUPON, Anderson Exhibit 9 was marked for 02:36:43 PM 


9 


patents, go ahead and sign them, its okay for 02:39:53 PM 


10 


identification.) 02:36:30 PM 


10 


you to sign them because we're partners now. 02:39:58 PM 


11 


Q. (By Mr. Timmons) My question is, 02:36:43 PM 


11 


Q. Okay. Is there any reason to believe 02:40:00 PM 


12 


Dr. Anderson, have you seen this document 02:36:43 PM 


12 


that you didn't review and understand that 02:40:02 PM 


13 


before? 02:36:45 PM 


13 


application when you signed this? 02:40:03 PM 


14 


A. Yes. 02:37:05 PM 


14 


A. No, I - I assume I did. I - 1 02:40:05 PM 


15 


Q. And what is it? 02:37:05 PM 


15 


assunried I would have read it or at least looked 02:40:07 PM 


16 


A. The dedaration of power of attomey? 02:37: 12 PM 


16 


over it or been aware of it before I signed it 02:40:09 PM 


17 


Q. Yes. 02:37:18 PM 


17 


Q. Okay. 02:40:19 PM 


18 


A. Its - it's a dedaration of the 02:37:29 PM 


18 


MR. TIMMONS: Let me marie as Anderson 02:40:30 PM 


19 


power of attomey. 02:37:31 PM 


19 


Exhibit 10 a cover letter dated November 1st, 02:40:34 PM 


20 


Q. For one of the applications that was 02:37:32 PM 


20 


1994, from Sue Untott, again, to Dr. Anderson, 02:40:37 PM 


21 


filed on your behalf at - at - by NeoRx? 02:37:33 PM 


21 


UAB 1081 through 1084. 02:40:43 PM 


22 


A. It looks that way, although, again, 02:37:42 PM 




^wncKcuruiM, Anoerson txniDft 10 was marKeo Tor 02:41:01 PM 


23 


the - the numbering system doesnt mean 02:37:44 PM 


23 


identification.) 02:41:01 PM 


24 


anything to me, 02:37:47 PM 


24 


Q. (By Mr. Timmons) Do you recognize 02:41:05 PM 


25 


Q. Okay. And thats your signature on 02:37:48 PM 


25 


the assignment that's attached to this cover 02:41:05 PM 
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\ 1 letter? 02:41:08 PM 

2 A. By assignment, you mean the — the 02:41:10 PM 

3 ^edfic patent it*s refening to? 02:41:20 PM 

4 Q. Where it says "assignment," the 02:41:22 PM 

5 document pages UAB 1082 through 1084. 02:41:24 PM 

6 A. Yes. 02:41:36 PM 

7 Q. Is this an assignment of your rights 02:41:37 PM 

8 In this patent application, the 08/062,451, to 02:41:39 PM 

9 NeoRx Corporation? 02:41:47 PM 

10 MR.NODINE: Objection, insofar as it 02:41:50 PM 

11 calls for a legal conclusion, 02:41:52 PM 

12 THE WITNESS: I-Idontknow. 02:42:02 PM 

13 Q. (By Mr. Timmons) Okay. 02:42:03 PM 

14 A. rd have to say I dont know. 02:42:04 PM 

15 Q. WelUets-lefs just establish, 02:42:06 PM 

16 thafs your signature on the last page? 02:42:07 PM 

17 A. Yes. 02:42:08 PM 

18 Q. Okay. 02:42:09 PM 

19 A, So, yes, I signed this. 02:42:10 PM 

20 Q. Okay. And lefs walk through it a 02:42:12 PM 

21 little bit, then. 02:42:13 PM 

22 Do you see where it says, "Whereas, 02:42:15 PM 

23 we," and then It lists a number of names in the 02:42; 16 PM 

24 beginning, and you're listed as the last name? 02:42:18 PM 

25 A. Yes. 02:42:21 PM 


Page 135 

1 NeoRx sent me - NeoRx legal office sent me 02:43:22 PM 

2 something to sign, said we need you to sign this 02:43:29 PM 

3 In relation to, you know, our patents, meaning 02:43:32 PM 

4 the UAB/NeoRx patents, I signed it and sent it 02:43:35 PM 

5 back. 02:43:41 PM 

6 Q. (By Mr. Tlmnrrons) Could you pull out 02:43:45 PM 

7 Kunz 11, the asagnment from yourself to UAB, 02:43:46 PM 

8 and keep - keep this new assignment out with 02:43:49 PM 

9 you also. 02:43:56 PM 

10 Now, Kunz 11 is an assignment- 02:44:07 PM 

11 yeah, exactly - 02:44:09 PM 

12 A. Okay, 02:44:10 PM 

13 Q. -fromyourself toUABof thefirst 02:44:10 PM 

14 application, correct? 02:44:12 PM 

15 A. Oh, what - which - what are you 02:44:18 PM 

16 referring to as the first applkation? 02:44:19 PM 

17 Q. The application that was filed on 02:44:21 PM 

18 September 27lh, 1991, that named you and 02:44:22 PM 

19 Dr. Kunz as a co-inventor. Do you remember that 02:44:25 PM 

20 one? If s - if s Klein Exhibit 9. Yeah, 02:44:30 PM 

21 exactly, that one right there. 02:44:40 PM 

22 A Okav 0?*44*41 PM 

23 Q. Do you recognize Kun2 Exhibit 11 as 02:44:42 PM 

24 an assignment of that application ft^jm yourself 02:44:44 PM 

25 to - to the UAB foundation? 02:44:45 PM 


) Page 134 

1 Q. Okay. Then it says, "hereinafter 02:42:21 PM 

2 referred to as the assignors." Do you see 02:42:23 PM 

3 that? 02:42:29 PM 

4 A. Yes. 02:42:29 PM 

5 Q. So you're one of the assignors. 02:42:29 PM 

6 Okay. And, then the next paragraph starts out, 02:42:31 PM 

7 "Whereas, NeoRx Corporation is refen^ to as 02:42:33 PM 

8 the assignee"? 02:42:35 PM 

9 A. (Nods head affirmatively.) 02:42:38 PM 

10 Q. Do you see that? 02:42:38 PM 

11 A. Yes. 02:42:40 PM 

12 Q. Okay. And now, the last paragraph 02:42:40 PM 

13 states that, "Now, therefore, assignors hereby 02:42:42 PM 

14 sell, assign, and transfer unto said assignee 02:42:45 PM 

15 the full and exclusive right, title, and 02:42:48 PM 

16 interest in and to said invention for the United 02:42:50 PM 

17 States of America," and it goes on for another 02:42:53 PM 

18 paragraph about that 02:42:56 PM 

19 Do you understand that you, as an 02:42:57 PM 

20 assignor, was assigning your rights in the 451 02:42:58 PM 

21 application to NeoRx? 02:43:04 PM 

22 MR. NODINE: Same objection. 02:43:09 PM 

23 THE WITNESS: I can't, at this point 02:43:11 PM 

24 in time, recount exactly what I thought when I 02:43: 16 PM 

25 signed this. But again, you know, if - when 02:43:19 PM 


Page 136 

1 A. As we discussed before, I remember 02:45:00 PM 

2 signing this, this assignment 02:45:02 PM 

3 Q. Okay. Kunz Exhibit 11? 02:45:06 PM 

4 A. Yes. 02:45:08 PM 

5 Q. Okay. And do you recognize it as an 02:45:09 PM 

6 assignment from yourself - of your rights ft-om 02:45: 10 PM 

7 yourself to UAB Research Foundation? 02:45:13 PM 

8 A. Yes. 02:45:16 PM 

9 Q. Okay. Did you no longer have an 02:45:18 PM 

10 obligation to assign your rights to the UAB 02:45:20 PM 

11 Research Foundation as of November 1st, 1994, 02:45:24 PM 

12 when you assigned your rights to NeoRx in the 02:45:27 PM 

13 subsequent appfication? 02:45:30 PM 

14 MR. NODINE: Objection, calls for a 02:45:32 PM 

15 legal conclusion. 02:45:33 PM 

16 THE WITNESS: I had - lefs see, 02:45:42 PM 

17 Repeat the question. 02:45:46 PM 

18 (Whereupon, the record was read by the court 02:45:18 PM 

19 reporter as follows: 02:45:49 PM 

20 "QUESTION: Did you no tonger have an 02:45:18 PM 

21 obligation to assign your rights to the UAB 02:45:20 PM 

22 Research Foundation as of November 1st, 1994, 02:45:24 PM 

23 when you assigned your rights to NeoRx in the 02:45:27 PM 

24 subsequent application?'^ 02:45:30 PM 

25 THE WITNESS: To my knowledge, I was 02:46:09 PM 
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1 


under the same obligations as I was previously. 02:46:10 PM 


1 


question is - if s addressed to you at home. 03:03:38 PM 


t 


2 


Q. (By Mr. Timmons) Okay. Then why did 02:46:17 PM 


2 


Is that where NeoRx sent you correspondence on 03:03:41 PM 




3 


you assign your rights in the application, the 02:46:18 PM 


3 


the usual basis with regard to these patent 03:03:45 PM 




4 


451 application, to NeoRx and not to the UAB 02:46:26 PM 


4 


applications? 03:03:47 PM 




5 


Research Foundation in November 1994? 02:46:32 PM 


5 


A. I dont recall. I know I got them at 03:03:51 PM 




6 


MR. NODINE: Objection, insofar as it 02:46:35 PM 


6 


work. I - 1 dont recall if - if I got these 03:03:55 PM 




7 


calls for a legal conclusion. 02:46:36 PM 


7 


at home. 03:04:02 PM 




8 


THE WITNESS: As I stated previously, 02:46:40 PM 


8 


Q. When you received documents from 03:04:04 PM 




9 


since UAB Research Foundation and NeoRx had an 02:46:41 PM 


9 


NeoRx that you signed and sent back to them, did 03:04:06 PM 




10 


agreement and I had been instructed or - or 02:46:51 PM 


10 


you take every single one into the legal 03:04:09 PM 




11 


had -- 1 - I interpreted the insbuction from 02:46:54 PM 


11 


department or the patent management department 03:04:14 PM 




12 


the UAB Research Foundation was to cooperate and 02:46:57 PM 


12 


at the UAB Research Foundation to say, hey, I - 03:04:17 PM 




13 


sign materials that were sent to me by NeoRx. 02:47:02 PM 


13 


you know, I want to get your approval, or did 03:04:20 PM 




14 


Q. (By Mr. Timmons) Did you understand 02:47:10 PM 


14 


you just sign them and send them back? 03:04:22 PM 




15 


that NeoRx had a license, under the woric you 02:47:12 PM 


15 


A. I usually just signed them and sent 03:04:27 PM 




16 


were doing with Dr. Kunz and NeoRx, from UAB at 02:47:15 PM 


16 


them back. 03:04:30 PM 




17 


the time? 02:47:20 PM 


17 


Q. Do you remember what happened with 03:04:31 PM 




18 


A. I understood that there was an 02:47:22 PM 


18 


this particular assignment, whether or not you 03:04:33 PM 




19 


agreement. The way it was described to me was 02:47:24 PM 


19 


ran this past the UAB Research Foundation 03:04:36 PM 




20 


that UAB Research Foundation and NeoRx have 02:47:27 PM 


20 


management department before you signed it? 03:04:38 PM 




21 


signed an agreement So I basically was told to 02:47:33 PM 


21 


A. I don't recall specifically whether I 03:04:41 PM 




22 


go into the laboratory and try and develop this 02:47:39 PM 


22 


did or not 03:04:42 PM 






idea that you and Dr. Kunz have ** have come up 02:47:43 PM 




L/lvdy. ^cCp Rccp UldL UUL, i 111 rPI 




24 


with. 02:47:47 PM 


24 


going to need you to compare that to another 03:05:03 PM 




25 


So I - nobody ever discussed with me 02:47:48 PM 


25 


document, so... 03:05:05 PM 


) 




Page 138 




Page 140 




1 


any of the, you know, legal ramifications of 02:47:50 PM 


1 


Let me marie, as Anderson Exhibit 11, 03:05:06 PM 




2 


what I should or shouldn't do, other than to say 02:47:57 PM 


2 


another assignment from Drs. Kunz, Klein, Reno, 03:05:09 PM 




3 


cooperate with them because we're partners now. 02:48:00 PM 


3 


Grainger, Metcalf, Weissberg, and Anderson, it 03:05:17 PM 




4 


Q. Okay. And you signed this assignnnent 02:48:04 PM 


4 


bears production numbers NeoRx 31432 through 03:05:20 PM 




5 


on November 7th, 1994, pursuant to those 02:48:09 PM 


5 


31434. 03:05:24 PM 




6 


discussions? 02:48:13 PM 


6 


(WHEREUPON, Anderson Exhibit 11 was nrwriced for 03:05:29 PM 




7 


A. Con^ct When - you know, when I 02:48:15 PM 


7 


identification.) 03:05:28 PM 




8 


signed this, I thought — or I - you know, I 02:48:17 PM 


8 


Q. (By Mr. Timmons) Okay. Now, is that 03:05:45 PM 




9 


must have thought at the time, I can*t say 02:48:21 PM 


9 


your signature on the middle of page NeoRx 03:05:48 PM 




10 


exactty what I thought at the time 15 years 02:48:24 PM 


10 


31434? 03:05:53 PM 




11 


later, but — or ten years later, but 1 was 02:48:26 PM 


11 


A. Yes. 03:05:56 PM 




12 


under the impression at that point that since 02:48:29 PM 


12 


Q. Okay. And thafs dated November 7th, 03:05:56 PM 




13 


we're partners, just sign what they send you 02:48:34 PM 


13 


1994, correct? 03:06:00 PM 




14 


because then that will help our research project 02:48:36 PM 


14 


A. Yes. 03:06:03 PM 




15 


move forward. 02:48:39 PM 


- 15 


Q. Okay. And if you turn back to - Tm 03:06:18 PM 




16 


Q. Okay. 02:48:40 PM 


16 


sorry - Anderson 10, thafs also dated November 03:06:22 PM 




17 


MR- TIMMONS: This as good a time as 02:48:42 PM 


17 


7th, 1994, right? 03:06:26 PM 




18 


any for a break. 02:48:43 PM 


18 


A. Yes. 03:06:29 PM 




19 


THE VIDEOGRAPHER: We are going off 02:48:45 PM 


19 


Q, Do you see any difference - 03:06:37 PM 




20 


the record, 2:48 p.m. 02:48:45 PM 


20 


MR. NODINE: Just - Td like - 03:06:39 PM 




21 


(Whereupon, there was a brief recess.) 03:03:30 PM 


21 


MR. TIMMONS: Sorry. 03:06:40 PM 




u. 


1 nc viutLnjKArritiK. we are oacK on me u.3.uj.ju vvx 


70 
zz 


MK. nuuirtc. — aanncoDon on u^.uD.t^ rn 




23 


record, 3:03 p.m. 03:03:31 PM 


23 


the - what was - the last question with 03:06:42 PM 




24 


Q. (By Mr. Timmons) Dr. Anderson, IVe 03:03:35 PM 


24 


respea to Anderson 10 was what? 03:06:43 PM 




25 


asked you to look at Anderson Exhibit 10, and my 03:03:35 PM 


25 


MR. TIMMONS: Whether or not your 03:06:46 PM 
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1 

i 2 


^gnature is dated November 7th, 1994 also. 03:06:47 PM 


1 


those signatures? 03:09:40 PM 


MR. NODINE: Whether the signature is 03:06:51 PM 


2 


A. Tm not a handwriting expert, but to 03:09:42 PM 


3 


dated? 03:06:51 PM 


3 


my untrained eye, they look fairly similar. 03:09:49 PM 


4 


MR.TTMM0NS: Yeah. 03:06:52 PM 


4 


Q. Okay. Did anyone from NeoRx ever 03:09:58 PM 


5 


MR. NODINE: All right Thank you. 03:06:53 PM 


- 5 


call you or contact you and ask your permission 03:10:00 PM 


6 


Q. (By Mr. Timmons) And - and my 03:06:54 PM 


6 


to change the first page of this assignment 03: 10:03 PM 


7 


question is, Dr. Anderson, do you see any 03:06:54 PM 


7 


after you had signed it? 03:10:07 PM 


8 


differences in the signatures between the two 03:06:57 PM 


8 


A. No. 03:10:10 PM 


9 


documents? 03:06:58 PM 


9 


Q. Do you know whether or not thaf s 03: 10: 15 PM 


10 


A. No, sir. 03:07:00 PM 


10 


what happened in the differences between 03:10:16 PM 


11 


Q. Okay. Did you sign two assignments 03:07:00 PM 


11 


Anderson Exhibit 10 and Anderson Exhibit 11? 03:10:20 PM 


12 


on - on November 7th, 1994, to your memory? 03:07:16 PM 


12 


A. I have no knowledge of that 03:10:25 PM 


13 


A. I don*t remember, you know, that day 03:07:21 PM 


13 


Q. Would you have agreed to such a 03:10:31 PM 


14 


parbcularfy whether I did or not 03:07:28 PM 


14 


change without your knowledge, if they had asked 03:10:32 PM 


15 


Q. If you would take Anderson Exhibit 03:07:30 PM 


15 


you? 03:10:36 PM 


16 


10, which is the one with the cover letter on it 03:07:33 PM 


16 


MR. NODINE: Objection, lack of 03:10:37 PM 


17 


from Sue Untott, and the first paragraph under 03:07:36 PM 


17 


foundation, calls for speculatkKi. 03:10:38 PM 


18 


the assignment ends with the following two 03:07:41 PM 


18 


THE WITNESS: At - at the time, I 03:10:44 PM 


19 


lines - or three lines, "which application in 03:07:44 PM 


19 


don*t know - 1 didnt really know what the 03:10:54 PM 


20 


part discloses and daims subject matter 03:07:48 PM 


20 


implications or what rt would have meant by the 03:10:57 PM 


21 


disclosed in U.S. serial number 07/767,254 filed 03:07:51 PM 


21 


statement that they — that they were abandoning 03: 11:00 PM 




Cont"omK*v 77 1QQ1 anH nnuu " Dnvrtti n'3*n7>Cfl DM 


77 
ex. 


uiis application. uj:ii.U3 pm 


23 


see that? 03:08:02 PM 


23 


Q. (By Mr. Timmons) Okay. My question 03:11:05 PM 


24 


A. Yes. 03:08:03 PM 


24 


was more would you have been — well, strike 03:11:07 PM 


25 


Q. If you would take - look at the same 03:08:04 PM 


25 


that 03:11:10 PM 


) 


panp 147 
rayc Xr^c 




rayc l*tn 


1 


paragraph for Anderson Exhibit U, that doesn't 03:08:06 PM 


1 


Do you see, on the third page of 03:11:12 PM 


2 


have that reference to the September 7th - 03:08:11 PM 


2 


Anderson Exhibit 11, it says up in the upper 03:11:14 PM 


3 


September 27th, 1991 application, correct? 03:08:14 PM 


3 


right hand comer, "recorded patent and 03:11:18 PM 


4 


A. Correct 03:08:20 PM 


4 


trademark office, March 9th, 1995," do you see 03:11:20 PM 


5 


Q. Okay. Do you remember signing - 03:08:21 PM 


5 


that? 03:11:24 PM 


6 


assigning two applications - Tm sorry, strike 03:08:27 PM 


6 


A. Yes. 03:11:25 PM 


7 


that 03:08:29 PM 


7 


Q. Lets — oh, we've already marked it 03:12:01 PM 


8 


Do you remember signing two 03:08:30 PM 


8 


Kunz Exhibit 17 is a December 3rd letter fi^m 03:12:03 PM 


9 


assignments on November 7th, 1994, one with and 03:08:31 PM 


9 


Anna Levrak Wight to yourself. It t)ear5 03:12:08 PM 


10 


one without this reference to the application 03:08:35 PM 


10 


production numt>ers UAB 00083 through 99. 03:12:15 PM 


11 


filed on September 27th, 1991? 03:08:38 PM 


11 


And flip through and read whatever 03:12:32 PM 


12 


A. No. 03:08:41 PM 


12 


you'd like to read, but my question is. Doctor, 03:12:33 PM 


13 


Q. Did NeoRx ever discuss with you that 03:08:42 PM 


13 


have you ever seen this document before? 03: 12:36 PM 


14 


there was a change in this assignnnent to remove 03:08:44 PM 


14 


A. Yes, this is a copy of the -of a 03:13:14 PM 


15 


that reference to that application? 03:08:51 PM 


15 


memo that was In my — my file. 03:13:16 PM 


16 


MR.MEL0R0: Objection, lack of 03:08:53 PM 


16 


Q. Okay. Do you know what the petitions 03:13:20 PM 


17 


foundation. 03:08:54 PM 


17 


are that Ms. Wight is talking about in the first 03:13:35 PM 


18 


TOE WITNESS: To the best of my 03:08:56 PM 


18 


paragraph? 03:13:40 PM 


19 


recollection, no, I had no discussions with 03:08:56 PM 


19 


A, No, Idont 03:13:54 PM 


20 


NeoRx about that 03:09:01 PM 


20 


Q. Did you ever sign any petitions to 03:13:55 PM 


21 


Q. (By Mr. Timmons) Okay. If you could 03:09:02 PM 


21 


change inventorship for any of the applications 03:13:59 PM 


22 


look at the - on the two documents, the 03:09:24 PM 


22 


that you were - that were filed for NeoRx? 03:14:02 PM 


23 


signatures on page 2 of the documents, the 03:09:28 PM 


23 


A. Andatwhattin^e- 03:14:13 PM 


24 


signatures with Kunz, Klein, Reno, and Grainger 03:09:32 PM 


24 


Q. I guess the - the more specific 03:14:15 PM 


25 


on both of them, do you see any differences in 03:09:36 PM 


25 


question would be about December 1996. 03:14:17 PM 
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1 A. Yes. 03:27:22 PM 

2 Q. Okay. Would that be called a bolus 03:27:22 PM 

3 administration of cytochalasin B? 03:27:23 PM 

4 A. I don't think there's - there's any 03:27:33 PM 

5 real standardized definition of the word bolus. 03:27:35 PM 

6 In - in normal medical pariance, bolus would be 03:27:41 PM 

7 an - an intravenous or - or a - or an 03:27:47 PM 

8 intra-arterial injection all at once. 03:27:51 PM 

9 Q. Okay. 03:27:57 PM 

10 A. This was not a - this was not an 03:27:57 PM 

1 1 intravenous or intravascular injection that went 03:27:59 PM 

12 into the whole animal. 03:28:04 PM 

13 Q. Okay. But in this case, there was a 03:28:06 PM 

14 single admlnisb^tion of cytochalasin B, 03:28:08 PM 

15 con-ect? 03:28:12 PM 

16 A. Correct 03:28:13 PM 

17 Q. Okay. And that lasted for 1.5 to 3 03:28:13 PM 

18 minutes, right? 03:28:16 PM 

19 A. Yes. 03:28:17 PM 

20 Q. Okay. And at the bottom couple of 03:28:17 PM 

21 lines, it states that "proliferation of vascular 03:28:28 PM 

22 smooth musde cells at the site of 03:28:31 PM 

23 traumatization was not inhibited by treatment 03:28:32 PM 

24 with CB," which is cytochalasin B, right? 03:28:35 PM 

25 A. Con-ect 03:28:39 PM 
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1 cytochalasin B, there was a sustained dilation 03:30:03 PM 

2 following balloon traumatization, even without 03:30:09 PM 

3 inhibition of vascular smooth musde cell 03:30:13 PM 

4 proliferation, correct? 03:30:16 PM 

5 A. Yes. 03:30:18 PM 

6 Q. What role did you personally play in 03:30:20 PM 

7 the work that* s reported in this abstract of 03:30:22 PM 

8 Anderson Exhibit 12? 03:30:26 PM 

9 A. The - the animal experiments were 03:30:32 PM 

10 performed in Seattle, so I did not participate 03:30:35 PM 

11 in the actual hands-on animal experiments. My 03:30:39 PM 

12 role was more as, you know, collaborator, we 03:30:43 PM 

13 discussed the idea over the telephone, and 03:30:52 PM 

14 together we came up with ~ with the idea to — 03:30:54 PM 

15 to try this experiment 03:30:58 PM 

16 Q. Okay. I think you could put that one 03:31:04 PM 

17 aside for right now and go back to Kunz 17, 03:31:06 PM 

18 the - the letter with the - with the dalms on 03:31:10 PM 

19 it, please. 03:31:15 PM 

20 A. Okay. 03:31:16 PM 

21 Q. And when you received this letter on 03:31:26 PM 

22 December - on or about December 3rd, 1996, did 03:31:33 PM 

23 you review the daims that are set forth for the 03:31:36 PM 

24 712 application that go from UAB 90 through 97 03:31:39 PM 

25 or so? 03:31:47 PM 
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1 Q. Okay. If the cytochalasin B is 03:28:40 PM 

2 applied to the site of trauma for a sustained 03:28:43 PM 

3 amount of time, could the cytochalasin B inhibit 03:28:50 PM 

4 the prolifeiration? 03:28:56 PM 

5 MR. NODINE: Objection to form, calls 03:28:58 PM 

6 for speculation, lack of foundation. 03:29:00 PM 

7 THE WITNESS: How long are you 03:29:02 PM 

8 thinking? 03:29:03 PM 

9 Q. (By Mr. Tlmmons) Three days or more. 03:29:04 PM 

10 A. In this experiment, we only did the 03:29:07 PM 

1 1 short application, and there was no attempt 03:29: 10 PM 

12 to - to do a sustained release type of 03:29:12 PM 

13 experiment So — so I would have to say we 03:29:16 PM 

14 don't have - we didn't do the experiments to be 03:29:20 PM 

15 able to - to answer - I don't have the data to 03:29:22 PM 

16 answer your question. 03:29:24 PM 

17 Q. Okay. And is this absfract related 03:29:25 PM 

18 to the biological stenting effect that we saw in 03:29:29 PM 

19 the summary of the field of invention of the 712 03:29:33 PM 

20 application? 03:29:38 PM 

21 MR. NODINE: Objection to fomri, vague 03:29:40 PM 

22 and ambiguous. 03:29:41 PM 

23 T>1E WITNESS: Yes, I believe so. 03:29:48 PM 

24 Q. (By Mr, Timmons) Okay. And in this 03:29:49 PM 

25 case, with that single administration of 03:30:00 PM 
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1 A. I dont recall, you know, 03:31:53 PM 

2 spedfkally going and reading each daim. 03:31:54 PM 

3 Q, Did you feel that you were an 03:32:03 PM 

4 inventor on at least some of the daims listed 03:32:05 PM 

5 in this - this document? 03:32:08 PM 

6 MR. MELORO: Objection to fomi. 03:32:14 PM 

7 THE WITNESS: Yes. The - the 03:32:17 PM 

8 previous version of these daims that I had 03:32: 18 PM 

9 been - that I had reviewed was what prompted me 03:32:21 PM 

10 to contact NeoRx and - and initiate the - the 03:32:25 PM 

11 rereview of this. 03:32:29 PM 

12 Q. (By Mr. Timmons) Okay. So as of 03:32:31PM 

13 December 3rd, 1996, you were going to be added 03:32:33 PM 

14 as an inventor to the U.S. application serial 03:32:36 PM 

15 number 08/389,712, correct? 03:32:39 PM 

16 MR. MELORO: Objecbon to fomi. 03:32:45 PM 

17 MR. NODINE: Objection to form. 03:32:46 PM 

18 THE WITNESS: To the best of my 03:32:47 PM 

19 knowledge, yes, because that was what - what 03:32:48 PM 

20 was written on the - on what was sent to me. 03:32:50 PM 

21 Q. (By Mr. Timmons) Okay. Okay. Let- 03:32:55 PM 

22 IVe got the U.S. patent number 6,515,009 issued 03:32:55 PM 

23 February 4th, 19 - or February 4th, 2003, which 03:33:42 PM 

24 is previously mariced as Klein Exhibit 7. If you 03:33:47 PM 

25 could just pass the extra on to your counsel, 03:33:52 PM 
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1 

> 2 


please. 03:33:55 PM 


1 


patent number 6,515,009? 03:36:05 PM 


Okay. Have you seen this patent 03:34:03 PM 


2 


A. No, I do not 03:36:10 PM 


3 


before? 03:34:05 PM 


3 


Q. Okay. If you were not, do you know 03:36:13 PM 


4 


A. Yes, my counsel had a copy of this 03:34:10 PM 


4 


why not you were never added as an inventor to 03:36: 14 PM 


5 


and - and showed It to me. 03:34:15 PM 


5 


this - this patent? 03:36:18 PM 


6 


Q. Okay. Before your counsel had showed 03:34:17 PM 


6 


A. No, I do not 03:36:19 PM 


7 


it to you, had you - had you seen this patent 03:34:19 PM 


7 


Q. Did you ever discuss that issue with 03:36:22 PM 


8 


before? 03:34:21 PM 


8 


Ms. Wight as to why you weren't added as an - 03:36:24 PM 


9 


A. No, not - not in this form - 03:34:23 PM 


9 


as an inventor to the 009 patent? 03:36:29 PM 


10 


Q. Okay. 03:34:25 PM 


10 


A, No, I dkJ not 03:36:31 PM 


11 


A. ~ that I know - no, not in this 03:34:26 PM 


11 


Q. Again, without giving substance, have 03:36:39 PM 


12 


form, 03:34:29 PM 


12 


you ever discussed why you were not added to the 03:36:43 PM 


13 


Q. Do you know whether or not this Is 03:34:30 PM 


13 


009 patent with your counsel? Thafs a yes or 03:36:45 PM 


14 


one of the patents you turned up on your 03:34:31 PM 


14 


no que5tk>n. 03:36:49 PM 


15 


computer search and we talked about earlier 03:34:33 PM 


15 


A. Repeat the question. 03:36:53 PM 


16 


today? 03:34:36 PM 


16 


Q. If s a yes or no question. 03:36:54 PM 


17 


A. Yes. 03:34:37 PM 


17 


A. Okay. 03:36:56 PM 


18 


Q. Is it? 03:34:38 PM 


18 


Q. So you dont give me substance of the 03:36:56 PM 


19 


A. It is. 03:34:39 PM 


19 


discussions. 03:36:58 PM 


20 


Q. Okay. Do you see the inventors of 03:34:39 PM 


20 


A. Okay. 03:36:59 PM 


21 


this patent application are listed as Lawrence 03:34:42 PM 


21 


Q. But my question is whether or not 03:36:59 PM 


Zz 


L Kunz and Richard A. Klein? 03:34:46 PM 


22 


youVe ever discussed with your counsel why you 03:37:00 PM 


23 


A. Yes. 03:34:49 PM 


23 


weren't added as an inventor to U.S. patent 03:37:03 PM 


24 


Q. Who is Richard A. Klein? 03:34:50 PM 


24 


number 6,515,009? 03:37:05 PM 


25 


A. I don't know who Richard A. Klein is. 03:34:52 PM 


25 


MR. NODINE: Let me just object to 03:37: 10 PM 


) 


Dana 1 Cfl 

rage loo 
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1 


Q. Okay. Under - a little bit under 03:34:56 PM 


1 


— tin tiip aijp^nn inonfar rt* mile fnr n^*^7'1 1 PM 


2 


their names, the application number is 03:35'')0 PM 


2 


atbvnevH^ient nnvilPQpd fTtmrni inir?itirknc T n^*'^7*17 PM 


3 


08/389,712; do you see that? 03:35:05 PM 


3 


understand that vou'r^ entitled tn ack for a ve<; (Y^*'\7*\ ^ PM 


4 


A. Yes, 03:35:11 PM 


4 




5 


Q. Do you understand that this patent 03:35:12 PM 


5 


But when VOL! define the nue^on 03*^7*18 PM 


6 


issued out of the application 08/389,712 03:35:13 PM 


6 


nredselv to the ejcact nature of — of Hie n'^''^7'7n PM 


7 


application? 03:35:17 PM 


7 


ouestion vou end ud I think lnv;)rllna tfip n'^'^7*74> PM 

^vicauuii, CI lU Uf, X u ill liv, llivauill^ U IC V<JmJ/ r£rT rn 


8 


MR. NODINE: Objection, lack of 03:35:20 PM 


8 


privileae. 03-37"27 PM 


9 


foundation. 03:35:21 PM 


9 


MR. TIMMONS* I see vnur noint Let ni-')7*in PM 

■ irv. ■ II IVi^l**^* A 3CC TvUI LrVIl Ih* UC^ U.J.^/ vJv ill 


10 


THE WITOESS: I do now, if you're 03:35:22 PM 


10 


me trv to come ud with somethinn that will 0!^'^7'*^1 PM 


11 


telling me that 03:35:23 PM 


IX 


satis^ both our — our needc n^*^7*^7 PM 


12 


Q. (By Mr. Timmons) Lefs- and that 03:35:25 PM 


12 


O f Bv Mr Timmons^ Did vnu ever n^*^7''K PM 
* "» iiiiiiiiwiioy i/iu yv/u cvo »jv m 


13 


was the application in accordance with Kunz 17, 03:35:27 PM 


13 


discuss the issue of the inventorshio of U S 03*37*36 PM 

w iw •i^i^wc wi w IC ■• iTCi lu/i ot 11^ wi w.w. w^.^/ m 


14 


the letter from December 3rd, 1996, in which you 03:35:32 PM 


14 


oatent ~ oatent number 6 515 009 with vour 03*37*41 PM 


15 


were to become named as an inventor? 03:35:36 PM 


15 


counsel, ves or v\cP 03*37*46 PM 


16 


A- Okay. 03:35:38 PM 


16 


A Yes 03*37*51 PM 


17 


Q. Thafs what rm asking you. If 03:35:38 PM 


17 


O Okav Did vou ever dicnicc the i<Ktie 03*37*^7 PM 


18 


you - if you would turn to UAB 00089, please. 03:35:39 PM 


18 


of the inventorship of U.S. patent number 03:37:53 PM 


19 


And the - the application number from the chart 03:35:45 PM 


19 


6,515,009 with any representatives of Boston 03:37:56 PM 


20 


you got from NeoRx is the same as the 03:35:50 PM 


20 


Scientific? 03'38*03 PM 


21 


application number from which the 009 patent 03:35:53 PM 


21 


A. No. 03:38:04 PM 


22 


issued; is that correct? 03:35:56 PM 


22 


Q. If you would turn, please, to column 03:38:08 PM 


23 


A. That's con-ect 03:35:59 PM 


23 


65 of the 009 patent, please. If you could read 03:38:12 PM 


24 


Q. Okay. Do you know whether or not you 03:35:59 PM 


24 


daim 1 to yourself, please. 03:38:23 PM 


25 


were ever added as to - as an inventor to UAB 03:36:01 PM 


25 


A. Okay. 03:38:38 PM 
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1 

i 2 


Q. Did you have any contribution to what 03:38:39 PM 


1 


Q. niat issued on February 4th, 2003, 03:41:17 PM 


Is claimed in daim 1 of the 009 patent? 03:38:41 PM 


2 


six and a half years later; is that correct? 03:41:21 PM 


3 


A. Yes, I did. 03:38:47 PM 


3 


A. Yes. 03:41:24 PM 


4 


Q, What was your contribution? 03:38:48 PM 


4 


Q. Okay. Did you ever ask why you 03:41:24 PM 


5 


A. In - in discussions with Dr. Kunz, 03:38:53 PM 


5 


weren't added in that six-and-a-half years to be 03:41:27 PM 


6 


we - we discussed or - or formulated this 03:38:56 PM 


6 


an inventor to the 009 patent? 03:41:29 PM 


7 


approach or the approach of using cytostatic 03:39:04 PM 


7 


A. No. 03:41:32 PM 


8 


dmgs to inhibit vascular smooth musde cell 03:39:11 PM 


8 


Q. Do you know why you weren't added in 03:41:34 PM 


9 


contraction and migration. 03:39:14 PM 


9 


the subsequent six and a half years to be an 03:41:36 PM 


10 


Q. And did you ever discuss with 03:39:16 PM 


10 


inventor of the 009 patent? 03:41:39 PM 


11 


Dr. Kunz whether or not you should be added as 03:39:17 PM 


11 


A. No, I do not 03:41:41PM 


12 


an inventor to the U.S. patent number 03:39:20 PM 


'l2 


(Whereupon, a discussion ensued off the record.) 03:43:13 PM 


13 


6,515,009? 03:39:24 PM 


13 


MR.TIMMONS: I would like to mark 03:43:13 PM 


14 


A. All I ever saw were the - the 03:39:36 PM 


14 


two documents, the first being - looks like a 03:43:13 PM 


15 


applications, and, like, for instance, this with 03:39:37 PM 


15 


fax transnussion sheet from yourself to Janet 03:43: 17 PM 


16 


the daims. And in looking at these - the 03:39:41 PM 


16 


Embretson, dated Januar/ 30th, 2003, BSM 9146 03:43:21 PM 


17 


daims, the drafts that were sent to me, at - 03:39:47 PM 


17 


through 49, and the second one being Anderson 03:43:29 PM 


18 


at - you know, on several occasions, I did 03:39:52 PM 


18 


Exhibit 14, which is U.S. patent number 03:43:35 PM 


19 


mention to Dr. Kunz that - that I thought, and 03:39:55 PM 


19 


5,811,447. 03:43:39 PM 


20 


actually to Dr. Schroff that - that I should be 03:39:59 PM 


20 


(WHEREUPON, Anderson Exhibit 13 and Anderson 03:43:46 PM 


21 


induded in these patents. 03:40:04 PM 


21 


Exhibit 14 were marked for identification.) 03:43:45 PM 


22 


And, you know, to my recollection, 03:40:09 PM 


22 


Q, (By Mr. Tlmmons) Okay. So there's 03:43:46 PM 


23 


Dr. Kunz's comment was that - that the NeoRx 03:40:11 PM 


23 


one for you, and then one for your counsel 03:43:46 PM 


24 


legal office had a high turnover or they - you 03:40:16 PM 


24 


underneath. Thank you. 03:43:48 PM 


25 


know, they were, you know, behind in their woric 03:40:20 PM 


25 


MR.T[MMONS: Do - do you have the 03:43:53 PM 


) 
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1 


and that - chat all these things, you know, 03:40:24 PM 


1 


47? If s not one of the ones we marked eariier. 03:43:53 PM 


2 


would eventually get done, that - not to wony 03:40:27 PM 


2 


If not- 03:43:58 PM 


3 


about it, we could continue to keep working on 03:40:29 PM 


3 


MR.MELORO: I don*t believe so. 03:44:00 PM 


4 


our collaborative experiments and our 03:40:32 PM 


4 


Yeah, I don't think so. 03:44:00 PM 


5 


collaboration, but that ~ not to worry, that 03:40:37 PM 


5 


rm sorry, so the fax is 13? 03:44:09 PM 


6 


the - the NeoRx patent office was, you know, 03:40:39 PM 


6 


MR. TTMMONS: The fax is 13 - 03:44:10 PM 


7 


understaffed or — or had a turnover rate of new 03:40:43 PM 


7 


MR. MELORO: And the patent is 14? 03:44:11 PM 


8 


people. 03:40:46 PM 


8 


MR. TTMMONS: - and the patent is 03:44:14 PM 


9 


Q. Okay. 03:40:47 PM 


9 


14. 03:44:16 PM 


10 


A. So- 03:40:48PM 


10 


Q. (By Mr. Timmons) Why don't you take 03:44:17 PM 


11 


Q. rm sorry. 03:40:49 PM 


11 


a look at the - the fax, please, first, and 03:44:17 PM 


12 


A. -- he insinuated that it was, you 03:40:50 PM 


12 


then fm going to ask you some questions about 03:44:20 PM 


13 


know, just a derical - derical mistakes - 03:40:53 PM 


13 


it 03:44:22 PM 


14 


Q. Okay. 03:40:56 PM 


14 


A. Okay. 03:44:41 PM 


15 


A. - if things weren't getting done. 03:40:56 PM 


15 


Q. Okay. Lef s - lefs take a quick 03:44:46 PM 


16 


Q. And Anna Lewak Wight wrote to you in 03:40:58 PM 


16 


look at U.S. patent number 5,811,477. That 03:44:47 PM 


17 


December 1996 saying that you were going to be 03:41:04 PM 


17 


issued in September 1988; do you see that? 03:44:54 PM 


18 


added as an inventor on the 712 application, 03:41:08 PM 


18 


A. 1998. 03:44:57 PM 


19 


right? 03:41:10 PM 


19 


Q. 1998, yes, tiiank you. And you are a 03:44:59 PM 


20 


A. Yes - 03:41:11 PM 


20 


named inventor on the front of this patent, 03:45:02 PM 


21 


Q. Okay. 03:41:11 PM 


21 


conrect? 03:45:03 PM 


22 


A. - this (indicating). 03:41:12 PM 


22 


A. Yes. 03:45:04 PM 


23 


Q. If you could turn to the first page 03:41:13 PM 


23 


Q. When - when did you first see this 03:45:14 PM 


24 


of the 009 application, do you see that? 03:41: 14 PM 


24 


patent as it issued. If - if you have at all? 03:45:15 PM 




A. Yes. 03:41:17 PM 


25 


A. Probably the first time I saw it was 03:45:19 PM 
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1 when I was showed - or - or when I did a 03:45:21 PM 

2 search on the Internet for - for patents. 03:45:25 PM 

3 Q. Okay. Lefs take a look at the fax 03:45:30 PM 

4 sheet you sent to Ms. Embretson. You state that 03:45:41 PM 

5 you have read over the materials you sent me. 03:45:46 PM 

6 Do you see that? 03:45:49 PM 

7 A. Yes. 03:45:50 PM 

8 Q. What were the materials that 03:45:50 PM 

9 Miss Embretson - Ms. Embretson sent you? 03:45:51 PM 

10 A. I didn*t save copies of them, but as 03:45:56 PM 

11 I recall, ft was a series of - of documents, 03:46:01 PM 

12 you know, lists of Issued claims and then a 03:46:09 PM 

13 form - and then a form with a place for my - 03:46:15 PM 

14 for a signature. 03:46:23 PM 

15 Q. Okay. What was the signature for? 03:46:25 PM 

16 A; As I recall, and I have -- 1 don*t 03:46:31 PM 

17 have a copy of it, so I cant remember exactly, 03:46:33 PM 

18 but as I recall, the - this time period, the - 03:46:37 PM 

19 the gist of the fomn was to sign it if you agree 03:46:48 PM 

20 that you should be removed from this patent, if 03:46:54 PM 

21 you're your name should be removed from this 03:46:57 PM 

22 patent 03:47:00 PM 

23 Q. Okay. And the first - the second 03:47:01 PM 

24 paragraph talks about European patent 03:47:03 PM 

25 application number 94916743, And were you given 03:47:06 PM 
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1 a form with regard to the claims of that patent 03:47: 12 PM 

2 application, as to whether or not you should be 03:47:15 PM 

3 removed as an inventor? 03:47:16 PM 

4 A. I believe so, yes. 03:47:19 PM 

5 Q. And you state that you agree that you 03:47:20 PM 

6 had no input into these daims and you agreed to 03:47:21 PM 

7 be removed from that patent? 03:47:24 PM 

8 A. Yes. 03:47:26 PM 

9 Q. Okay. And then the second paragraph 03:47:26 PM 

10 is - regards the daims of a therapeutic 03:47:30 PM 

1 1 inhibitor of vascular smooth musde cells. 03:47:38 PM 

12 Thaf s from the 441 patent Do you see that? 03:47:42 PM 

13 A. Yes. 03:47:45 PM 

14 Q. Were you given the patent by 03:47:46 PM 

15 Ms. Embretson, or were you just given the dainis 03:47:47 PM 

16 to the patent? 03:47:51 PM 

17 A. Ifl recall, I think -I- I dent 03:47:51 PM 

18 recall for certain. 03:47:53 PM 

19 Q. Okay. Were you being asked whether 03:47:55 PM 

20 or not you should be removed as an inventor from 03:47:57 PM 

21 U.S. patent number 5,811,447? 03:47:59 PM 

22 A. To the best of my recollection, yes. 03:48:06 PM 

23 Q. Okay. Did - did Ms. Embretson tell 03:48:08 PM 

24 you why she thought you should be removed as an 03:48: 12 PM 

25 Inventor from that patent? 03:48: 14 PM 
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1 A. As I recall, there was a cover letter 03:48:20 PM 

2 to this packet, and rt was - and - and I dont 03:48:21 PM 

3 recall exactly the wording of it, so - so I 03:48:29 PM 

4 can't remember exactly what - what It said. 03:48:34 PM 

5 But the - the gist was, or as I 03:48:39 PM 

6 recall, the - the vein of the letter was, you 03:48:43 PM 

7 know, to the effect that - that we are 03:48:50 PM 

8 reviewing these patents and these daims, and - 03:48:54 PM 

9 and, you know, do you - you know, do you - or 03:48:58 PM 

10 I don*t - 1 cant recall whether it said do 03:49:05 PM 

11 you - should you be taken off or do you daim 03:49:08 PM 

12 that you are a right full patent owner, 03:49: 1 1 PM 

13 Q. And did you keep a copy of that 03:49:15 PM 

14 letter? 03:49:15 PM 

15 A. No, I did not 03:49:17 PM 

16 MR. TIMMONS: Lany, again, if - if 03:49:19 PM 

17 a copy of that letter is in UAB's files, I would 03:49:20 PM 

18 request a copy of it, please. Thank you. 03:49:23 PM 

19 Q. (By Mr. Timmons) Okay. And in 03:49:29 PM 

20 response, in this paragraph, you state that 03:49:29 PM 

21 "some of the primary daims are the direct 03:49:32 PM 

22 result of my input" What was the basis for - 03:49:34 PM 

23 for that statement? Or let me - let me ask, 03:49:38 PM 

24 is - are the three attached pages the daims 03:49:43 PM 

25 that you are reviewing with regard to the 447 03:49:47 PM 
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1 patent? 03:49:50 PM 

2 A. Yes. 03:49:54 PM 

3 Q. Okay. So what - what was the basis 03:49:55 PM 

4 for your daim that some of the primary - for 03:49:56 PM 

5 your statement that "some of the primary daims 03:49:58 PM 

6 are the direct result of my input"? 03:49:59 PM 

7 A. It was my opinion in reading these 03:50:02 PM 

8 that I had contributed significantly to the 03:50:07 PM 

9 development of these ideas, in collaboration 03:50:11 PM 

10 with Dr. Kunz. 03:50:14 PM 

11 Q. Okay. Tm going to ask you some 03:50:16 PM 

12 follow-up questions on that, but we have to 03:50:17 PM 

13 change the tape. 03:50:19 PM 

14 THE VIDEOGRAPHER: Here marics the end 03:50:21 PM 

15 of videotape number 3 in the deposition of Peter 03:50:22 PM 

16 Anderson. We are off the record, 3:50 p.m. 03:50:25 PM 

17 (Whereupon, there was a brief recess.) 03:50:38 PM 

18 THE VIDEOGRAPHER: Here begins 03:54:54 PM 

19 videotape number 4 in the deposition of Peter 03:54:57 PM 

20 Anderson. We are back on \he record, 3:54 p.m. 03:54:58 PM 

21 MR. TIMMONS: Could you just read his 03:55:02 PM 

22 last answer, please? 03:55:03 PM 

23 (Whereupon, the record was read by the court 03:55:32 PM 

24 reportier as follows: 03:55:04 PM 

25 "QUESnON: So what - what was the 03:49:56 PM 
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basis for your daim that some of the primary - 03:49:56 PM 
for your statement that 'some of the primar/ 03:49:58 PM 
daims are the direct result of my inpuf ? 03:49:59 PM 

ANSWER: It was my opinion in reading 03:50:02 PM 
these that I had contributed significantly to 03:50:07 PM 
the development of these ideas, in collaboration 03:50:11 PM 
with Dr. Kunz?") 03:50: 14 PM 

Q. (By Mr. Tlmmons) Okay. And is the 03:55:32 PM 
same reason the reason that you stated this 03:55:42 PM 
daim would not have been possible without my 03:55:45 PM 
direct involvement and scientific expertise? 03:55:47 PM 

A. Yes. 03:55:51 PM 

Q. Okay. And you state that "I have 03:55:52 PM 
noted the" area - "areas of these dainns where 03:55:57 PM 
my direct input was instrumental in developing 03:55:59 PM 
these daims." Is that the portions that you've 03:56:02 PM 
underlined throughout the daims and put your 03:56:04 PM 
initials by over the next three pages? 03:56:06 PM 

A. The areas that I underlined are — 03:56:09 PM 
are some, but not all, of the - the ones. I - 03:56:12 PM 
I just picked out some of the more glaring 03:56:19 PM 
or what I thought were most representative 03:56:23 PM 
issues that - that I brought to the table that 03:56:29 PM 
then became part of a collaborative or a - a 03:56:37 PM 



combined approach. 



03:56:42 PM 



1 THE WITNESS: When I began my 

2 collaborations with Dr. Kunz and - and 

3 Dr. SchrofF, they were not familiar with the 
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03:57:51 PM 
03:57:52 PM 
03:57:55 PM 



4 area. And as we woriced together to develop the 03:57:59 PM 

5 ideas that are embodied in these claims, they 03:58:04 PM 

6 became more familiar with the area. 03:58:11 PM 

7 Q. (By Mr. Timmons) If you could tum 03:58:16 PM 

8 back to the - the cover of the 447 patent, do 03:58: 16 PM 

9 you see the other listed inventors there, they 03:58:21 PM 

10 indude John M. Reno. Do you know who Dr. or 03:58:24 PM 

11 Mr. Reno is? 03:58:29 PM 

12 A. No, I do not 03:58:30 PM 

13 Q. Do you know who David Grainger is? 03:58:32 PM 

14 A. At one point, some investigators from 03:58:37 PM 

15 Cambridge came to UAB with Larry and met with 03:58:45 PM 

16 me, so I ~ I met them, but I dont recall their 03:58:53 PM 

17 nanries. I think David Grainger was one of them, 03:59:01 PM 

18 but I cant remember - there were two of them, 03:59:04 PM 

19 but I cant remember the name of the other 03:59:06 PM 

20 person, but I - and I cant be certain that it 03:59:08 PM 

21 was Grainger that - that was visiting with 03:59:11 PM 

22 me. 03:59:14 PM 

23 Q. And there's two more names from 03:59:15 PM 

24 Cambridge, James Metcalf and Peter Weisst>erg. 03:59:16 PM 

25 Were they anybody that you met at UAB? 03:59:21 PM 
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1 Q. It states next that "I am a 03:56:47 PM 

2 cardiovascular pathologist, with many years of 03:56:48 PM 

3 experience in this" area, I think area. 03:56:51 PM 

4 A. Yeah, sony. Spell check. 03:56:53 PM 

5 Q. Spell check doesnt woric when you got 03:56:56 PM 

6 it right 03:56:57 PM 

7 A. I can spell, just dont use the right 03:56:58 PM 

8 word. 03:57:00 PM 

9 Q. What was the area that you were 03:57:01 PM 

10 talking about in this letter? 03:57:01 PM 

11 A. In tiie area of cardiovascular 03:57:04 PM 

12 applications. 03:57:10 PM 

13 Q. Okay. And then you write, the - 03:57:12 PM 

14 "the NeoRx investigators were NOT' - N-O-T in 03:57:14 PM 

15 all capital letters - "familiar with this area 03:57:18 PM 

16 and they depended upon me to provide this 03:57:21 PM 

17 input" Who were the NeoRx investigators that 03:57:24 PM 

18 you were talking about there? 03:57:26 PM 

19 A. At that point. Dr. Kunz and 03:57:29 PM 

20 Dr. Schroff were the - the two NeoRx 03:57:31 PM 

21 investigators that I had - had been woridng 03:57:36 PM 

22 witti. 03:57:41 PM 

23 Q. And ttiey werent familiar with the 03:57:42 PM 

24 cardiovascular area? 03:57:43 PM 

25 MR. NODINE: Objection to form. 03:57:51 PM 
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1 A. Again, I - I may have, but I cant 03:59:24 PM 

2 recall exactiy, you know, who - who it was 03:59:28 PM 

3 that - tiiat came with Lany to - to visit my 03:59:31 PM 

4 lab in - in Birmingham. 03:59:36 PM 

5 Q. And when they advised your lab, did 03:59:38 PM 

6 you do any experimental woric in conjunction with 03:59:41 PM 

7 those investigators from Cambridge? 03:59:45 PM 

8 A. We didnt do any experimental woric 03:59:48 PM 

9 If I remember correctly, tiiey toured our animal 03:59:51 PM 

10 lab, but we didnt do any collaborative woric 03:59:55 PM 

11 or - or none of the experiments that I was 03:59:57 PM 

12 woridng on with Lanry did we, you know, attempt 04:00:01 PM 

13 to do In - in Bimtingham. 04:00:07 PM 

14 Q. Okay. If you would tum back again 04:00:09 PM 

15 to the letter. I apologize for jumping back and 04:00:13 PM 

16 forth. You can put the 447 patent aside for 04:00:17 PM 

17 right now. 04:00:18 PM 

18 What - before we get to ttie - the 04:00:23 PM 

19 dainns on the last tiiree pages, your - your fax 04:00:25 PM 

20 ti^nsmission sheet is dated January 30th, 2003; 04:00:30 PM 

21 do you see that? 04:00:34 PM 

22 A. Yes. 04:00:35 PM 

23 Q. Do you see ttie - the 447 patent 04:00:36 PM 

24 issued In September of 1998? Ifs- 04:00:39 PM 

25 A. Oh, yes. 04:00:43 PM 
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Q. - up here. Yeah. 04:00:44 PM 


1 


drafts that went in to - for submission. So 04:04:06 PM 


J 2 


When did Ms. Embretson approach you 04:00:45 PM 


2 


I - I never had any of the patent numbers, so I 04:04:10 PM 




3 


with the materials regarding your Inventorship 04:00:48 PM 


3 


didnt - had no way of tracing bade 04:04:13 PM 




4 


or lack thereof in the 447 patent? 04:00:53 PM 


4 


Q. Did - have you ever learned that 04:04:19 PM 




5 


A. I dont have a - a - or I didn't 04:01:00 PM 


5 


Ms. Embretson's attempts to have you removed as 04:04:23 PM 




6 


keep a copy of the cover letter, so I dont know 04:01:02 PM 


6 


an inventor from the 447 had anything to do with 04:04:28 PM 




7 


for sure when It was. It was sometime, though, 04:01:05 PM 


7 


any impending purchase of the patents by Boston 04:04:31 PM 




8 


you know, just prior to - to January. I 04:01:11 PM 


8 


Scientific? 04:04:36 PM 




9 


dont - 1 don*t know if it was a week prior or 04:01: 14 PM 


9 


A. No, I have no - no indication, no - 04:04:39 PM 




10 


a month prior. 04:01:18 PM 


10 


no knowledge of ttiat 04:04:45 PM 




11 


Q. In her cover letter to you, did 04:01:48 PM 


11 


Q. Lefs- let's look at the daims 04:04:49 PM 




12 


Ms. Embretson mention anything about any 04:01:52 PM 


12 


that you marked up, please. In the first page, 04:04:51 PM 




13 


Impending purchases or licenses of any of the 04:01:56 PM 


13 


you iinderiined, in the first daim, the portion 04:04:57 PM 




14 


NeoRx patents? 04:02:00 PM 


14 


of ttie daim tfiat - ttiat reads "to inhibit die 04:05:00 PM 




15 


A. Not to my knowledge. 04:02:03 PM 


15 


contraction of vascular snrroo»h musde cells, 04:05:03 PM 




16 


Q. Did she mention any possible deals 04:02:05 PM 


16 


while not eliminating their ability to seaete 04:05:07 PM 




17 


between Boston Scientific and NeoRx regarding 04:02:09 PM 


17 


extracellular matrix." Do you see that? 04:05:12 PM 




18 


the NeoRx patents? 04:02: 14 PM 


18 


A. Yes. 04:05:14 PM 




19 


A. No. I-Imean,Idont-Idon't 04:02:16PM 


19 


Q. Why did you underiine that and put 04:05:14 PM 




20 


recall that, any mention of that in the 04:02:17 PM 


20 


your - your initials next to it? 04:05: 16 PM 




21 


letter. 04:02:20 PM 


21 


A. Asl-Istated before, I was -you 04:05:18 PM 




22 


Did you Know mat in — in u^.uz.zi pm 


U. 


Know, It was o: at nignt, i was trying to get in:05:2l Pri 




23 


appn3ximately April, 2003, Boston Scientific 04:02:25 PM 


23 


the papers off my desk, and I just was reading 04:05:23 PM 




24 


purchased or licensed patents from NeoRx? 04:02:28 PM 


24 


over these daims. And to support my staten^ent 04:05:26 PM 




25 


A. No, I did not know that 04:02:34 PM 


25 


tiiat I tiiought I should be left on tiiese daims, 04:05:30 PM 


) 


rd^C X/*t 




Dano 17f^ 
rd9^ O 




1 


Q, Do you know that today, other than 04:02:35 PM 


1 


I lust underiined and marked thinos that I 04*05 '34 PM 




2 


what - 04:02:36 PM 


2 


thought were — were fairiy representative of 04:05:37 PM 




3 


A. Yes. 04:02:37 PM 


3 


the types of input I had on our — on our 04:05:43 PM 




4 


Q. - rve just told you? 04:02:38 PM 


4 


collaborative work and my collaborative work 04:05:48 PM 




5 


A. Yes. 04:02:39 PM 


5 


with Dr. Kunz. 04:05:50 PM 




6 


Q. Okay. Til — when - when did you 04:02:41 PM 


6 


Q. And in addition to what you 04:05:52 PM 




7 


first leam that Boston Scientific had purchased 04:02:42 PM 


7 


underiined, were there any other portions — 04:05:53 PM 




8 


or licensed patents from NeoRx? 04:02:44 PM 


8 


reviewing them now, not at 6:30 at night, are 04:05:55 PM 




9 


A. I dont recall, I don*t recall when 04:02:54 PM 


9 


there any other portions of daim 1 which you 04:05:58 PM 




10 


it was, but I - I think it was due in a - in 04:02:59 PM 


10 


would say was your — your contribution to daim 04:06:00 PM 




11 


a - you know, Fm a lot of List Serves for - 04:03:09 PM 


11 


1? 04:06:05 PM 




12 


for interventional cardiology, and it might have 04:03:15 PM 


12 


MR. MELORO: Objection to form. 04:06:06 PM 




13 


come up as a press release on one of those. 04:03: 18 PM 


13 


MR. NODINE: Object to form also. 04:06:09 PM 




14 


But I - you know, I didnt - I 04:03:21 PM 


14 


Are you asking him now to take care and to go 04:06:09 PM 




15 


didnt go out looking for it I - you know, I 04:03:23 PM 


15 


through deliberately and to underiine portions? 04:06:13 PM 




16 


just sort of fortuitously ran across it in 04:03:25 PM 


16 


MR. TIMMONS: Well, Tm ~ fm asking 04:06:16 PM 




17 


some - some communication, some, you know, 04:03:29 PM 


17 


him, maybe not to urKleriine, but to indicate 04:06:17 PM 




18 


public communication. 04:03:32 PM 


18 


what " what portions of the daim he — he 04:06:19 PM 




19 


Q. Were you aware that the 009 patent, 04:03:34 PM 


19 


feels he also contributed to in daim 1. 04:06:21 PM 




20 


Klein Exhibit 7, was one of the patents that was 04:03:43 PM 


20 


MR. NODINE: Well, I just want to be 04:06:23 PM 




21 


purchased by Boston Scientific from NeoRx? 04:03:46 PM 


21 


dear that - that, you know, that effort may 04:06:25 PM 




22 


A. No, I was not The - the only 04:03:52 PM 


22 


take some time, and you're - If you want him to 04:06:27 PM 




23 


records I had of any of the patent applications 04:03:58 PM 


23 


do that, that* s fine. But I - 1 don't want him 04:06:30 PM 




24 


were the -- whatever you - you call it, the 04:04:01 PM 


24 


to rush through that, if that's truly your 04:06:32 PM 




25 


submission number or - or the - from the 04:04:04 PM 


25 


question. 04:06:35 PM 
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\ 1 


MR. TIMMONS: No, no. And right now, 04:06:35 PM 


1 


I dont want to torture you, but there's a lot 04:10:22 PM 


/ 2 


the question is limited to daim 1, which only 04:06:36 PM 


2 


of repetition here. 04: 10:33 PM 


3 


has three or four more lines. 04:06:39 PM 


3 


A. Yeah, 04:10:35 PM 


4 


Q. (By Mr. Timmons) But take your time, 04:06:40 PM 


4 


Q. If you want to make it a littie bit 04:10:35 PM 


5 


Dr. Anderson, whatever you want to do. 04:06:42 PM 


5 


shorter than your previous one and maybe refer 04:10:36 PM 


6 


A. The - the general approach of using 04:07:00 PM 


6 


back, but, please - 04:10:38 PM 


7 


a cytostatic agent, cytochalasin B or the 04:07:05 PM 


7 


A. Okay. 04:10:40 PM 


8 


cytochalasin family, to - administered to blood 04:07:11 PM 


8 


Q. - feel comfortable, however you want 04:10:40 PM 


9 


vessels after an injury to Inhibit contraction 04:07:19 PM 


9 


to say that. 04:10:41PM 


10 


of vascular smooth musde cells, while not 04:07:28 PM 


10 


A. Again, the same — this contair^ many 04:10:53 PM 


11 


eliminating their ability to seaete 04:07:31 PM 


11 


of the same approaches that we had - that we 04:10:57 PM 


12 


extracellular matrix, the — you know, and then 04:07:35 PM 


12 


had discussed and — and, you know, come 04:10:59 PM 


13 


the result of that activity results in - or 04:07:38 PM 


13 


together, you know, with the - the ideas 04:11:03 PM 


14 


the - the effects of that activity results in a 04:07:45 PM 


14 


collaboratively. 04:11:05 PM 


15 


biological stenting or - or a prevention of the 04:07:49 PM 


15 


Q. Is there any significance to the 04:11:07 PM 


16 


contraction of the blood vessel, all - so - so 04:07:53 PM 


16 


asterisk that - thafs by this one, is that - 04:11:09 PM 


17 


basically the entire embodiment of this first 04:07:59 PM 


17 


A. No. 04:11:13 PM 


18 


daim, I was involved in, again, not - not only 04:08:02 PM 


18 


Q. - is there anything - 04:11:14 PM 


19 


me, but I was involved in the development of 04:08:11 PM 


19 


A. In fact, some do, some don't, some 04:11:14 PM 


20 


that approach and that - those ideas, using 04:08:15 PM 


20 


have checks- 04:11:16 PM 


21 


those components in this setting to try and 04:08:19 PM 


21 


Q. Okay. 04:11:17 PM 


22 


elidt the spedfic effect that - that is 04:08:22 PM 


22 


A. - I guess. 04:11:18 PM 


23 


described here, which is to hold the vessel open 04:08:27 PM 


23 


Q. I thought you might have been 04:11:19 PM 


24 


so it doesn't - so you don't get a restenosis. 04:08:31 PM 


24 


prioritizing something. 04:11:20 PM 


25 


Q. Okay. Your name - your initials and 04:08:35 PM 


215 


A. No, no. Probably 6:30 at night, I 04:11:21PM 


) 
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1 


a checkmark is by daim 2. Why did you put your 04:08:38 PM 


1 


was just doodling. 04:11:23 PM 


2 


initials and a check mark next to daim 27 04:08:41 PM 


2 


Q. Should have gone to law school. We 04:11:27 PM 


3 


A. The issue of - of using this 04:08:47 PM 


3 


start at 10 o'dock in the morning and work 04:11:30 PM 


4 


approach, the cytostatic drug approach, as a - 04:08:55 PM 


4 


later. 04:11:33 PM 


5 


you know, during my initial discussions with 04:09:02 PM 


5 


aaim 10 - 04:11:35 PM 


6 


Dr. Kunz was - were centered around the - 04:09:04 PM 


6 


MR.MEL0R0: Some people start at 04:11:35 PM 


7 


using this approach to help prevent the 04:09:11 PM 


7 


10:00 in the morning, 04:11:36 PM 


8 


restenosis that occurs after angioplasty. 04:09: 14 PM 


8 


Q. (By Mr. Timmons) Oaim ~ daim 10, 04:11:42 PM 


9 


So I had a significant Impact or a 04:09:18 PM 


9 


why did you drde cytostatic agent and put your 04:11:42 PM 


10 


significant component - or — that - for why 04:09:20 PM 


10 


initials by that? 04:11:46 PM 


11 


that was induded in this - in this - you 04:09:24 PM 


11 


A. Again - and that - 1 wasn't 04:11:48 PM 


12 


know, in that daim. 04:09:28 PM 


12 


attempting to - you know, with this, I wasnt 04:11:50 PM 


13 


Q. And daim 8, you also underiine a 04:09:29 PM 


13 


attempting to say just these. So these are not 04:11:56 PM 


14 


portion of that daim and put your initials by 04:09:31 PM 


14 


exdusive. 04:11:59 PM 


15 


it Could you tell me why you did that? 04:09:33 PM 


15 


Q. Yeah. 04:12:01PM 


16 


A. Again, the use of - of cytostatic 04:09:39 PM 


16 


A. These are - were designed to just 04:12:01 PM 


17 


agents to inhibit cell proliferation was the - 04:09:46 PM 


17 


point out some of the basic approaches and 04:12:02 PM 


18 


the main component of our - you know, the - 04:09:52 PM 


18 


issues that I felt that I had had a significant 04:12:05 PM 


19 


the ideas that - that we had developed. And 04:09:55 PM 


19 


contribution to bringing these ideas to 04:12:09 PM 


20 


sftenting being another form, like angioplasty, 04:10:00 PM 


20 


fruition. 04:12:14 PM 


21 


another form of vascular injury, it was 04:10:05 PM 


21 


Q. And finally, for daim - daim 12, 04:12:15 PM 




apprufjnoLc isj ~ or 1 rcn It was appropnaie w:iu:iu km 


22 


why did you underiine and put your initials by 04:12:18 PM 


23 


to point that out 04: 10: 12 PM 


23 


that portion of the daim? 04:12:21 PM 


24 


Q. Okay. If you would flip the page, 04:10:13 PM 


24 


A. That s basically a - a rewrite of - 04:12:28 PM 


25 


why did you underiine that portion of daim 9? 04:10:16 PM 


25 


of daim 1, but saying cytoskeletal inhibitor as 04:12:32 PM 
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raye lOJ 


} 2 


opposed to a cytostatic agent, although they - 04:12:39 PM 


1 


THE WITNESS: No. 04:41:31 PM 


those terms on almost be used synonymously. 04:12:42 PM 


2 


Q. (By Mr. Timmons) Okay. When you - 04:41:32 PM 


3 


Q. Okay. Why - why would a 04:12:46 PM 


3 


before you sent out this fax to Ms. Embretson, 04:41:34 PM 


4 


cytoskeletal inhibitor and cytostatic agent - 04: 12:47 PM 


4 


did you run this fax past your attomeys? 04:41:37 PM 


5 


why could those terms almost be used 04:12:47 PM 


5 


A, No. 04:41:45 PM 


6 


synonymously? 04:12:52 PM 


6 


Q. Okay, Why not? 04:41:45 PM 


7 


A. Tm not a - a dinical chemist or 04:12:54 PM 


7 


A. I don't know why I didn't. 04:41:53 PM 


8 


pharmacologist, but in - in many instances, a 04:12:56 PM 


8 


Q. Okay. Were you still under the 04:41:56 PM 


9 


cytostatic drug works by Inhibiting cytoskeletal 04:12:59 PM 


9 


Instructions that you were to sign what NeoRx 04:41:59 PM 


10 


components; not always, but in many times, 04:13:06 PM 


10 


sends you and — and just send it on back to 04:42:04 PM 


11 


that's - thafs the mechanism of action. 04: 13: 10 PM 


11 


them? 04:42:07 PM 


12 


MR.TTMMONS: Why dont we take a - 04:13:15 PM 


12 


MR. MELORO: Objection to form. 04:42:08 PM 


13 


a break now. 04:13:16 PM 


13 


MR. NODINE: Objection to form, 04:42:09 PM 


14 


THEVIDEOGRAPHER: We are going off 04:13:19 PM 


14 


objection to the recharacterization of the 04:42:10 PM 


15 


the record, 4:13 p.m. 04:13:20 PM 


15 


testimonv. 04 -42 -13 PM 


16 


(Whereupon, a discussion ensued off the record.) 04:13:23 PM 


16 


THE WITNESS: In 2003, 1 dont 04:42:17 PM 


17 


THE VIDEOGRAPHER: Going back on ttie 04:39:58 PM 


17 


recall, you know, I — I can*t recall what my 04:42:25 PM 


18 


record, 4:39 p.m. 04:39:59 PM 


18 


thouoht Drocess was ss to v\^ich — whirh wav I 04*47 *7R PM 


19 


Q. (By Mr. Timmons) Dr. Anderson, I 04:40:06 PM 


19 


went. I iust filled it out and sent tt back 04*42 '35 PM 


20 


want to go back to the 447 patent and Anderson 04:40:07 PM 


20 


O TBv Mr Timman^^ Okav And In this 04*47*47 PM 


21 


13, which is your fax in response to 04:40:10 PM 


21 


case, you disagreed with Ms. Embretson as to 04:42:44 PM 




MS. tmorecson. i ne — me matenais tnat 04:40:12 PM 


22 


whether or not you should be taken off the 447 04:42:49 PM 


23 


Ms. Embretson sent you and that you were 04:40: 18 PM 


23 


patent, conect? 04:42:51 PM 


24 


responding to with this fax, did they come to 04:40:21 PM 


24 


A. Con-ect 04:42:53 PM 


25 


your home, or did they come to the office; do 04:40:25 PM 


25 


Q. Okay. 04:42:53 PM 


) 


Dana 1 

rage loz 
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1 


vou remOTiber' 04*40*29 PM 




MR TTMMnN^* Tnm tfiic ic a chnf in nA*A'i'^A DM 


2 


A. I don*t remember. 04:40:29 PV 


2 


urc iiai 1^ L/uv II II, lui any icaauil, DuaWil \rt»*j^,LO "n 


3 


Q. Okay. Did you — again, without the 04:40:32 PM 


3 


^cipntifir hac Hip matv>rialQ tfiaf — uipI) ac a nd'^^-m DM 
•judiuii^ iiod Ulc iiioLciiais UlaL Vvcllf da a U^.HJ.xO rTn 


4 


substance between you and your attorney, did you 04:40:36 PM 


4 


mflfttPT of finrt' fhprp*c ;t RQM nmHttrtinn niimhor fl/i./iO^Oi t>M 


5 


bring the attention — to the attention of your 04:40:42 PM 


5 


SC1Q<A thp hnttnm nf Hiic whirh T acciimo Ic nno f\A*A'i''JA DM 
auuM uic uuuuifi ui uin, wiiiui x aMUiiic 15 unc Irr.^J.ii*! rVt 


6 


attorneys Ms. — Ms. Embretson's communication 04:40:46 PM 


6 


of Boston ^dentHv^c nrnriiirKnn< 04-4'?'7A DM 


7 


to you in January of 2003? 04:40:49 PM 


7 


If Boston Scientific has in their 04*43*!^? PM 


8 


MR. NODINE: Object, insofar - 04:40:54 PM 


8 




9 


insofar as it calls for disclosing 04:40:55 PM 


9 


Ms Embretson to Dr Anrlprsnn F -- Vti rpniipcf n4*4')'^R DM 


10 


attomey-dient communications. 04:40:59 PM 


10 


a coDV of thaL olease n4*4'^*4i pm 


11 


Otherwise, if you can answer the 04:41:02 PM 


11 


MR. MELORO* To — to mv knnwtprfnp n4*4^*d^ DM 


12 


question without doing so, you may answer. 04:41:02 PM 


12 


we don*t. but rtl take it under advisempnt 04*4*) '44 PM 


13 


Further, object to the form, vague 04:41:07 PM 


13 


MR. TIMMONS* Thanlc voii uptv miirh n4>4^*4ft DM 
1 ir\» tu 11 t\./iiu. iiiaiiiv yuu vciy iiiuui. w*t.'tJ.'rO rfi 


14 


and ambiguous. 04:41:08 PM 


14 


0 (Bv Mr TimtnonO Okav n4*4'9-4Q DM 

v<. V7 1 II. iiiiiiiiuiiay U^.tJ."t57 rPI 


15 


MR. MELORO: You're asking whether he 04:41:12 PM 


15 


Dr Anderson miilH vmi htm harlr fn Anriorenn f\A.*A.'i»AQ DM 
b^i ■ i^iuciavii, kAfUlU yuu UJIII UOUK w /vlUCldOll m.'ijtt^ rPt 


16 


talked to his attomeys at about the time? 04:41: 12 PM 


16 


E^iblt fi whtrh W7t^ tho anrppmant Kpfuraon MonDv Ad*^'7>C7 DM 
i-^iitwiv u, TTiiiui Tvoa ulc ayicdiiciii i/ciwccii ncUKX Ut.^J.d/ rPl 


17 


MR. TIMMONS: No, no. I thought I 04:41:15 PM 


17 


and the UAB Rpsearrh FViiindatinn Tfc nr& a nd>4d*n9 DM 


18 


had a perfectiy fine question. 04:41:16 PM 


18 


cover letter on it. Julv 16 1991 04*44-17 pm 


19 


Q. (By Mr. Timmons) Which was, tiie 04:41:17 PM 


19 


A. Okay. 04*44*22 PM 


20 


materials you received from Ms. Embretson in 04:41:18 PM 


20 


0 Okav 04*44*77 PM 


21 


January 2003, did you bring those to the 04:41:20 PM 


21 


A. Got It 04:44:23 PM 


22 


attention of your attorneys at UAB Research 04:41:22 PM 


22 


Q. If you would turn to page 7 of that 04:44:26 PM 


23 


Foundation? 04:41:27 PM 


23 


agreement, please. 04:44:29 PM 


24 


MR. NODINE: Objection to the fonm of 04:41:28 PM 


24 


A. Okay. 04:44:39 PM 


25 


the question. 04:41:29 PM 


25 


Q. 7 - paragraph 7.2 talks about any 04:44:42 PM 
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1 both? 04:55:14 PM 

2 A. Starting with daim 18; this, again, 04:55:16 PM 

3 is -- is - and - and Tm not familiar - you 04:55:28 PM 

4 know, familiar with the wording of daims and 04:55:32 PM 

5 what the wording means, but - but the 04:55:35 PM 

6 sdentific approach here of using a cytostatic 04:55:37 PM 

7 therapeutic agent in a stent for a - to inhibit 04:55:43 PM 

8 restenosis was the - the crux of the 04:55:49 PM 

9 discussions between Dr. Kunz and myself or was a 04:55:56 PM 

10 component of discussions between Dr. Kunz and 04:56:00 PM 

11 myself. 04:56:04 PM 

12 Q. And how about daim 55? 04:56:05 PM 

13 A. 55, 1 would say the same thing, that 04:56:10 PM 

14 the - the sdentific approach of a sustained 04:56: 13 PM 

15 release form of a cytostatic agent to prevent 04:56: 17 PM 

16 smooth musde cell proliferation and migration 04:56:22 PM 

17 and contraction were altogether similar to - to 04:56:25 PM 

18 the sdentific information that we worked out 04:56:30 PM 

19 together in our collaborations. 04:56:35 PM 

20 Q. And just to go bade to something that 04:56:38 PM 

21 we ~ we talked about before, in your work with 04:56:40 PM 

22 NeoRx, you did not use an intravascular stent as 04:56:43 PM 

23 the method for delivery of a cytostatic agent to 04:56:48 PM 

24 the location of vascular trauma, con^ct? 04:56:52 PM 

25 MR. NODINE: Objection, leading, and 04:56:55 PM 
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1 Exhibit 4, which is U.S. patent number 04:58:37 PM 

2 6,599,928, which issued on July 29, 2003. If 04:58:41PM 

3 you would pass the extra on to your counsel, 04:58:48 PM 

4 please. 04:58:51PM 

5 Okay. Have you seen this patent 04:58:55 PM 

6 before? 04:58:56 PM 

7 A. Only, again, rf - this would have 04:58:57 PM 

8 likely come up on my list during my Internet 04:59:08 PM 

9 search, but I don't recall spedfically pulling 04:59:14 PM 

10 this individual one up and reading it 04:59:18 PM 

11 Q. Okay. And you are not a named 04:59:21PM 

12 inventor of this 928 patent at least on its 04:59:24 PM 

13 face, correct? 04:59:28 PM 

14 A. Cbnrect 04:59:29 PM 

15 Q. Okay. And if you see - again, under 04:59:30 PM 

16 related U.S. application data, the application 04:59:32 PM 

17 which led to the 928 patent is a continuation of 04:59:34 PM 

18 application numl}er 08/389,712. Do you see 04:59:37 PM 

19 that? 04:59:43 PM 

20 A. Yes. 04:59:44 PM 

21 Q. And that 712 application was the one 04:59:44 PM 

22 that you were told in December 1996 that you 04:59:45 PM 

23 were going to be added to as an inventor, 04:59:48 PM 

24 con^ct? 04:59:50 PM 

25 A. Yes. 04:59:50 PM 
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04:56:56 PM 
04:56:59 PM 
04:57:03 PM 
04:57:14 PM 
04:57:22 PM 



1 recharacterization of the prior testimony. 

2 TOE WITNESS: In nny working with 

3 NeoRx, we never did any studies with stents. 

4 Q. (By Mr. Tlmmons) Okay. Do you 

5 consider yourself an inventor of the daims of 

6 U.S. application number 6 - U.S. patent number 04:57:28 PM 

7 6,171,609? 04:57:32 PM 

8 MR. MELORO: Objection. 04:57:37 PM 

9 MR. NODINE: Objection, insofar as it 04:57:37 PM 

10 calls for a legal condusion. 04:57:39 PM 

11 But answer, if you - if you know. 04:57:41 PM 

12 TOE WITNESS: Thafsthis? 04:57:43 PM 

13 Q. (By Mr. Tlmmons) That's the patent 04:57:44 PM 

14 we just went over, daims 18 and 55. 04:57:44 PM 

15 A. Many of this - most of the 04:57:48 PM 

16 sdentific input and the - or the sdentific 04:57:50 PM 

17 components and the ideas expressed in these 04:57:55 PM 

18 daims, to the best of my ability, are related 04:57:58 PM 

19 to the ideas that Dr. Kunz and I developed 04:58:02 PM 

20 together. 04:58:06 PM 

21 Q. And as the 609 patent stands today, 04:58:07 PM 

22 the only inventor is Dr. Kunz, who was an 04:58:10 PM 

23 employee of NeoRx, correct? 04:58:12 PM 

24 A. Correct 04:58:17 PM 

25 Q. The next exhibit will be Wein 04:58:36 PM 
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1 Q. Okay. If you would tum again to 04:59:50 PM 

2 column 65 of this patent And maybe we can cut 04:59:54 PM 

3 right to - if you could look at dainns 1, 2, 05:00:03 PM 

4 and 8, and let me know whether or not you had 05:00:06 PM 

5 any input as to the invention of those daims. 05:00:09 PM 

6 A. 1,2, and- 05:00:38 PM 

7 Q. 8. 05:00:45 PM 

8 A. 8. 05:00:46 PM 

9 In reading through 1, 2, and 8, the 05:01:04 PM 

10 approaches, the - the - the sdentific 05:01:08 PM 

11 methodologies proposed here are consistent with 05:01:14 PM 

12 the same sdentific methodologies that Dr. Kunz 05:01:20 PM 

13 and I discussed and - and, you know, agreed 05:01:24 PM 

14 upon for an effective way to - to treat 05:01:30 PM 

15 restenosis. 05:01:35 PM 

16 Q. Do you consider yourself a - an 05:01:36 PM 

17 inventorof the daims of the 928 patent? 05:01:38 PM 

18 MR. NODINE: Object, insofar as it 05:01:43 PM 

19 calls for a legal condusion. 05:01:44 PM 

20 But you may answer, if you know. 05:01:46 PM 

21 TOE WITNESS: I had sdentific input 05:01:52 PM 

22 into developing these ideas. 05:01:54 PM 

23 Q. (By Mr. Timnwns) Okay. As the 05:01:59 PM 

24 patent stands right now, the only inventors 05:02:00 PM 

25 named are Drs. Kunz and Wein; do you see 05:02:04 PM 
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that? 05:02:08 PM 


1 


rate? 05:05:02 PM 


i 2 


A. Yes. 05:02:08 PM 


2 


A. No. 05:05:04 PM 


3 


Q. And if they are both NeoRx employees, 05:02:08 PM 


3 


Q. Is this the only consulting agreement 05:05:05 PM 


4 


the titles to the Invention remains in NeoRx, 05:02:11 PM 


4 


that youVe entered into In the recent past? 05:05:07 PM 


5 


correct? 05:02:15 PM 


5 


A. No. 05:05:12 PM 


6 


MR. NODINE: Object, insofar as it 05:02:16 PM 


6 


Q. What other consulting agreements have 05:05:13 PM 


7 


calls for a legal conclusion or interpretation 05:02:17 PM 


7 


you entered into in the last, lef s say, three 05:05:14 PM 


8 


of the contract 05:02:19 PM 


8 


years? 05:05:16 PM 


9 


But you may answer. . 05:02:21 PM 


9 


A. I have a consulting agreement with 05:05:19 PM 


10 


TMEWmiESS: I would assume so, yes. 05:02:23 PM 


10 


Merck. 05:05:22 PM 


11 


MR.TIMMONS: Okay. Letsmarlcas 05:02:28 PM 


11 


Q. Anyone else? 05:05:28 PM 


12 


Anderson Exhibit 15 a letter from Mr. Nodine. 05:02:41 PM 


12 


A. And - not witiiin the last tiiree 05:05:29 PM 


13 


MR. NODINE: Yes, its Nodine 05:02:51 PM 


13 


years. 05:05:34 PM 


14 


(pronundation). 05:02:52 PM 


14 


Q. Okay. Is there an hourty rate by 05:05:35 PM 


15 


MR.TIMM0NS: Nodine, sorry. Once 05:02:53 PM 


15 


which you're paid by Merck under that consulting 05:05:36 PM 


16 


you get Larry, you forget about your last 05:02:54 PM 


16 


agreenoent? 05:05:42 PM 


17 


name - to Mr. Meloro dated October 8th, 2004, 05:02:57 PM 


17 


A. No. 05:05:43 PM 


18 


and an attached letter from Mr. Meloro to 05:03:01 PM 


18 


Q. Have you ever had an houriy rate 05:05:43 PM 


19 


Dr. Anderson dated April 30th, 2004, UA - Tm 05:03:04 PM 


19 


which you're paid under the consulting 05:05:45 PM 


20 


sorry, UAB 1089 to 1091. 05:03:14 PM 


2b 


agreement under a consulting agreement? 05:05:46 PM 


21 


(WHEREUPON, Anderson Exhibit 15 was marked for 05:03:26 PM 


21 


A. No. 05:05:48 PM 


22 


identification.) 05:03:26 PM 


07 


vJKay. now aio you come up witn $jUU U5:u5:du PM 


23 


Q. (By Mr. Timmons) Lefs-lefs 05:03:26 PM 


23 


per hour for the consulting services? 05:05:52 PM 


24 


start with the second letter first Take a look 05:03:29 PM 


24 


A. As I — when I just - when we 05:06:00 PM 


25 


at the letter from Mr. Meloro to yourself dated 05:03:33 PM 


25 


talked on the - when Mr. Meloro and I spoke on 05:06:06 PM 


\ 

i 

f 
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rage zuu 


1 


April 30th, 2004. Do you recognize that 05:03:37 PM 


1 


the phone, I mentioned to him that most of nty 05:06:08 PM 


2 


letter? 05:03:43 PM 


2 


consulting was on a — on a case basis, as a 05:06:10 PM 


3 


A. Yes. 05:03:43 PM 


3 


pathologist, where I would review glass slides 05:06:15 PM 


4 


Q. What is it? 05:03:43 PM 


4 


of — of animal tissues. 05:06:21 PM 


5 


A. If s a - a memo written by 05:03:52 PM 


5 


And I told him that I usually charged 05:06:24 PM 


6 


Dr. Meloro to me. 05:03:55 PM 


6 


$1,000 a day just to do - to - basically to 05:06:27 PM 


7 


Q. Does it relate to a consulting 05:04:09 PM 


7 


start the consulting, to — to look at the 05:06:35 PM 


8 


agreement that you would have with Boston 05:04:10 PM 


8 


slides and come to an opinion. And if it was — 05:06:38 PM 


9 


Scientific? 05:04:12 PM 


9 


took longer tinan a day's worth of work, then I 05:06:42 PM 


10 


A. Yes. 05:04:14 PM 


10 


would - would charge additionally. 05:06:46 PM 


11 


Q. Okay. How - who approached you 05:04:15 PM 


11 


And I — I can't remember our exact 05:06:50 PM 


12 


regarding entering into a consulting agreement 05:04:21 PM 


12 


conversation, but it at - at some point, it 05:06:52 PM 


13 


with Boston Scientific? 05:04:25 PM 


13 


went from my normal paradigm of — of looking at 05:06:57 PM 


14 


A. Mr. Meloro called me. 05:04:28 PM 


14 


glass slides to agreeing to a $300 per hour fee. 05:07:02 PM 


15 


Q. How long before April 30tti, 2004 did 05:04:34 PM 


15 


Q. Okay. Is it your signature on the 05:07:08 PM 


16 


he call you? 05:04:36 PM 


16 


second page of that consulting agreement? 05:07:11 PM 


17 


A. I can*t recall exactiy, but it was 05:04:41 PM 


17 


A. Yes. 05:07:13 PM 


18 


sometime within the - a couple months, you 05:04:45 PM 


18 


Q. Okay. And if s not dated, but did 05:07:14 PM 


19 


know, within - within a couple of month 05:04:48 PM 


19 


you agree - did you sign that dose to or - or 05:07:17 PM 


20 


period. 05:04:50 PM 


20 


about April 30tii, 2004? 05:07:21 PM 


21 


Q. Okay. And the tfiird paragraph down 05:04:51PM 


21 


A. I believe so, yes. 05:07:24 PM 


22 


says you will be paid $300 per hour for your 05:04:55 PM 


22 


Q. Before you signed this, did you - 05:07:27 PM 


23 


consulting services. Do you see that? 05:04:58 PM 


23 


without - 1 don't - again, I don't want to get 05:07:32 PM 


24 


A. Yes. 05:05:01 PM 


24 


the substance, did you consult with your 05:07:34 PM 


25 


Q. Do you have a normal consulting 05:05:01 PM 


25 


attorneys at UAB Research Foundation about 05:07:35 PM 
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Highly Confidential Highly Confidential 

A Legalink Company 1933 Richard Anington Blvd 1-800-888-Depo 




NeoRx 



NcoRx Corporation 410 West Harrison Scaiiic Washington 98: 




July 16, 1991 



Mr, Peter J. Newman s 
Program Manager ( 
UAB Research Foundation 
The University of Alabama 

at Birmingham 
125 Mortimer Jordan Hall 
1825 University Boulevard 
UAB Station 

Birmingham, Alabama 3 5294-2010 

Re: Executed Option Agreement - Monoclonal Antibody Conjugates for 
Coronary Artery Angioplasty Restenosis 

Dear Peter: 

Enclosed please find one fully executed and initialed duplicate 
original of the aODove- identified Agreement. ThanJcs for your 
cooperation in negotiating a mutually beneficial contract. 

Very truly yours. 




■^ebra K. Leith, J.D 
Patent Counsel 
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AGREEHEKT 



THIS AGREEMENT is entered into as of June 1, 1991, by and 
between NEORX CORPORATION (••NeoRx") , a Washington corporation whose 
principal place of business is located at 410 West Harrison Street, 
Seattle, Washington 98119, and THE UAB RESEARCH FOUNDATION 
("UABRF"), located at 1825 University Boulevard, Birmingham, 
Alabama 35294-2010* 

WHEREAS, NeoRx is engaged in research and development of 
monoclonal antibody-based pharmaceutical products; and 

WHEREAS, NeoRx desires to develop certain antibody-based 
products related to vascular trauma in general, and coronary artery 
angioplasty restenosis in particular; and 

WHEREAS, UABRF *is willing to grant NeoRx exclusive rights in 
any technology developed according to the terms and conditions of 
this agreement ("the Agreement") ; 

NOW, THEREFORE, in consideration of the mutual 
representations, warranties and promises herein contained, the 
-parties agree as follows: 



ARTICLE I 
DEFINITIONS 

1.1 "Technology" shall mean any present and future patent 
applications ("Patents") and confidential information, including 
)cnaw-how, trade secrets or other data ("Know-How"), related to 
vascular trauma in general, and coronary artery angioplasty 
restenosis in particular, that is owned or controlled (in the sense 
of being able to grant licenses) by UABRF and that relates 
specifically to work conducted by Dr. Peter Anderson involving the 
use of conjugates* 

1.2 "Conjugate" shall mean a molecule capable of targeting 
human coronary artery smooth muscle cells and a cytotoxic agent 
that are joined, directly or indirectly, by at least one covalent 
bond. 

1.3 "Post-Angioplasty Restenosis" shall mean proliferation of 
vascular smooth muscle cells in response to trauma associated with 
angioplasty of coronary arteries in human patients. 
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1.4 "Product (s)" shall mean each NeoRx product containing at 
least one Conjugate* 

1.5 "Field of Use" shall mean any use. 

1.6 "NeoRx" shall mean NeoRx Corporation, any person, 
corporation, firm, partnership, or other entity in which NeoRx owns 
or controls, either directly or indirectly, at least 50% of the 
voting stock thereof, and any legal representative, successor or 
assignee of NeoRx. 

1..7 "Net Sales" shall mean the invoice amount received from 
commercial sales to independent, unrelated parties in bona fide 
arms-length transactions of the Product (s), less the following 
deductions : 

(i) Trade and/ or quantity discounts actually allowed 
and taken in such amoxints as are customary in the trade; 

(i£) Sales and other excise taxes and duties paid, 
absorbed, or allowed; 

(iii) Amounts billed to cover transportation costs; 

(iv) Actual cost of transportation charges, if 
treinsportation charges are not separately billed; and 

(v) Amounts repaid or credited by reason of rejection, 
defects, or return, or because of retroactive price 
reductions. 

1.8 "Phase III Clinical Trials" shall mean multicenter human 
trials conducted under provisions of 21 CFR Part 312, Subpart A, 
Section 312.1(a) (2) relating to Form FD 1571, Item IC, with respect 
to the use of Product (s) in vivo in hoamans. 

1.9 "Product License Application" shall mean an initial 
prdduct license applinsation covering a Product filed with the Food 
and Drug Administ^ration, and any amendments thereto. 



ARTICLE II 
LICENSE OPTION 

2.1 UABRF hereby grants to NeoRx, subject to the terms and 
conditions herein, an irrevocable option ("the Option") for an 
exclusive world-wide license in the Field of Use to develop 
Technology and to make, have made, use, sell, and have sold 
Product (s) for the term of this Agreement. Said license shall 
grant to NeoRx the right to grant s\iblicenses no greater in scope 
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than the license granted herein. Any sublicensees shall be subject 
to the provisions of this Agreement. 

2.2 The Option shall remain exercisable by NeoRx until March 
31, 1992. NeoRx shall exercise the Option by paying UABRF the 
license fee described in Section 4.1, below. 

2.3 During the term of the Option, MeoRx shall pay for filing 
and prosecution of U.S. patent application (s) covering Joint 
Invention(s) (as defined in Section 7.2(c), below). In addition, 
NeoRx will make payments to UABRF for a collaborative study 
involving a pig model system, so long as the results of preliminary 
experiments warrant initiation and continuation of such 
colledDorative study. 

2.4 If NeoRx elects not to exercise the Option, NeoRx and 
UABRF shall negotiate in good faith any expenses and 
responsibilities related to further protection and transfer of 
Joint Inventions and any portion of Technology that is jointly 
developed by the parties. 



ARTICLE III 
» DEVELOPMENT BY NEORX 

3.1 NeoRx, at its own cost and expense, shall expend 
reasonable efforts and resources to carry out the development and 
marketing of Product (s) to the point of a Product License 
Application with the Food and Drug Administration within five years 
of the effective date of this Agreement, unless this deadline is 
extended by mutual agreement of the parties. UABRF shall not 
unreasonably withhold approval of any request by NeoRx to extend 
this period, if such request is supported by a reasonable showing 
by NeoRx of due diligence toward bringing the Product (s) to 
commercialization. "Due diligence" shall include any reasonable 
and diligent application for approval required by any government 
agency within the United States. 

-f^ 3.2 NeoRx agrees to use UABRF for the conduct of requisite 
clinical trials of the Product (s) , wherever reasonably practicable. 

\ 

3.3 After bringing Product(s) to the point of commer- 
cialization, NeoRx agrees to use reasonable efforts to keep 
Product (s) reasonably available to the public during the term of 
this Agreement. 
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ARTICLE IV 
ROYALTIES AND PAYMENTS 



4.1 The Option (described in Article II, above) granted to 
NeoRx is exercisable by notification and immediate payment to UABRF 
of a $20,000 license- fee. Thereafter, NeoRx shall make the 
following non-refundable advance payments with respect to each 
Product : 

(i) $50,000 upon initiation of Phase III Clinical 
Trials with the first Product; and 

(ii) $50,000 upon approval by the Food and Drug 
Administration of each Product License Application, but no 
more thsoi one such payment will be made for each Product 
License Application as defined herein. 

4.2 If a Patent covering the Technology or a portion thereof, 
a Conjugate and/or related methods issues, NeoRx shall pay a 
royalty rate of one percent (1%) on Net Sales of Products by NeoRx 
and its sublicensees for the life of the last-to-expire patent. If 
multiple issued Patents cover the Product (s), the total royalty 
rate on Net Sales of Products under this Agreement shall not exceed 
1%. If a Patent dote not issue, NeoRx shall pay UABRT a royalty 
rate of one percent (1%) on Net Sales of Product by NeoRx and its 
sublicensees for a period of 10 years from the date of FDA 
approval. If cumulative annual royalties paid or owing at the end 
of the current calendar year do not exceed $10,000, NeoRx shall pay 
UABRF the difference between $10,000 and cxmulative annual 
royalties paid or accrued for that calendar year. Such payment 
shall be made within ninety (90) days after December 31. 

4.3 NeoRx agrees to 'submit to UABRF within ninety (90) days 
after each calendar half year ending June 30 and December 31, 
reports setting forth for the preceding six month period the amount 
of Product (s) sold by NeoRx and its sublicensees. 

4.4 NeoRx and/ or its sublicensees shall pay all necessary 
expenses for domestic and foreign commercialization of Product(s) , 
and such expenses shall not be deducted from any payments due UABRF 
as provided herein. 

4.5 All royalties shall be paid to UABRF in lawful money of 
the United States. NeoRx shall be responsible for compliance with 
all currency exchange laws and regulations. 
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ARTICLE V 
REPORTS AND RECORDS 



-5.1 NeoRx shall keep and shall cause its sublicensees to keep 
accurate and complete records of Product (s) made, used, sold, or 
otherwise disposed of under this Agreement appropriate to determine 
the amount of royalty fee due hereunder. Such records shall be 
retained for at least three years following a particular reporting 
period. Together with each six month royalty payment, NeoRx shall 
provide UABRF with a written report with respect to the six months 
for which royalties are paid. such reports shall state the Net 
Sales of all of the Products which are both manufactured by and 
sold or otherwise distributed by NeoRx (and its sublicensees) , and 
shall specify in reasonable detail the manner by which the royalty 
payment for the six months period was calculated. 

5.2 NeoRx (and its sublicensees) shall keep and maintain true 
and complete books and records pertaining to its distribution and 
sale of the Product (s) in sufficient detail to enable an 
independent certified public accountant, selected by UABRF, to 
determine with accuracy whether NeoRx has fully paid all sums 
payable to UABRF pursuant to this Agreement. NeoRx (and its 
sublicensees) shall maintain its books and records for at least 
three years following the date of a particular payment. NeoRx (and 
its sublicensees) shall make such books and records, as well as 
appropriate personnel , availeible at reasonable times during regular, 
business hours for inspection and inquiry (subject to customary 
confidentiality agreements) by UABRF 's designated certified public 
acco\intant. In addition, NeoRx (and its sublicensees) shall supply 
UABRF* s certified public accountant with all details and supporting 
data reasonably necessary to verify the accuracy and completeness 
of all reports and payments required by this Agreement. 



ARTICLE VI 

PROPRIETARY AND CONFIDENTIAL INFORMATION 

6.1 "Proprietary and Confidential Information" as herein 
used, means any and all information and materials concerning any 
aspect of each respective party not generally known to persons but 
those associated with that party. This shall include, but not be 
limited to, clinical data, concepts, processes and techniques, 
trade secrets, business strategies (whether or not implemented) and 
financial information. 

6.2 Proprietary and Confidential Information is disclosed in 
the strictest confidence and shall be considered confidential and 
proprietary information of the disclosing party. Any Proprietary 
and Confidential Information that is. disclosed in writing or orally 
between the parties shall be maintained as confidential for a 
period of five years from the date of this Agreement. 
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6.3 Except as authorized by the disclosing party, the 
receiving party will not duplicate, transfer or disclose nor allow 
any other person to duplicate, transfer or disclose any of the 
Proprietary and Confidential Information. The receiving party will 
safeguard all Proprietary and Confidential Information at all times 
so that it is not exposed to or used by unauthorized persons and 
will exercise at least the same degree of care used to protect its 
own confidential information. The receiving party shall not use 
Proprietary and Confidential Information without the prior written 
consent of the disclosing party. 

6.4 The restrictive obligations set forth above shall not 
apply to the disclosure or use of any information which: 1) is or 
later- becomes publicly known under circumstances involving no 
breach of this Agreement by the receiving party; 2) is already 
known to the receiving party at the time of receipt of the 
information; 3) is lawfully made available by a third party; or 4) 
is independently developed by an employee of the receiving party 
who has hot been privy to the Confidential Information provided. 

€.5 Except as explicitly set forth herein, both parties 
understand that no patent rights or licenses are granted by this 
Agreement. " The disclosure of Proprietary and Confidential 
Information hereundet shall not result in any obligation for either 
party to grant any party any rights in and to the patent rights or 
other confidential information of the other party, and that no 
other obligations of any kind are assumed by or implied against 
either party, except for those stated herein. 

6.6 UABRF agrees to submit to NeoRx for review, at least 
thirty (30) days prior to oral pxiblication or submission for 
written publication to any third party not bound by proprietai^r 
information restrictions comparable to those contained herein, the 
intended oral or written publication containing confidential 
information of NeoRx or information that is jointly developed by 
the parties. UABRF agrees that upon reasonable request of NeoRx, 
and to the extent reasonably necessary to protect NeoRx 's patent or 
other legal rights, UABRF will delay from publishing such results 
of tits investigation ( s) . 

\ 

ARTICLE VII 
PATENTS AND LITIGATION 

7.1 "Inventions" shall mean all discoveries, concepts and 
ideas, whether patentable or not, which arise from or are directly 
related to Proprietary and Confidential Information or property, 
including but not limited to articles, processes, methods, 
formulas, systems and techniques, as well as improvements thereof 
and know-how related thereto. 
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7.2 Any - Invention made in the perfonaance of this Agreement 
and that relates to Technology or Product(s) shall be subject to 
the following terms and conditions: 

(a) Where the Invention is made solely by UABRF or by 
employees and/or contractors of UABRF, title to such Invention 
shall remain in UABRF, and NeoRx and UABRF agree to negotiate 
in good faith a license agreement whereby NeoRx would be 
granted an exclusive, world-wide, irrevoceible license to make, 
have made, use, sell, have sold and sublicense such Invention 
for the longer of 1) the term of any patent that may issue 
thereon, or 2) a period of ten (10) years from the date of the 
Agreement. Such license agreement shall not conflict with and 
shall be subject to laws and regulations of, and agreements 
with, the United States Government and public and private 
funding organizations, including NIH gui delines . "if- 

r^ogri■^7a^^nng — betW Qft n HOOlb C — and UiU3Ki=' do iVOL IttiUlt — in — a- 

4 i '^^n^p aq-r^fainf>n-h ^ — nARFF will not l ioon c o th o Inv a nt i on -to 
another party o n more favorable Leiiitb Uliciii Offered to NeoKJc; 

(b) Where the Invention is made solely by employees or 
contractors of NeoRx, title to such Invention shall remain in 
NeoRx ; 

(c) Where the Invention is made jointly by employees or 
contractors of NeoRx and of UABRF ("Joint Invention"), title 
shall rest in both NeoRx and UABRF^. 

In the case of Inventions described in Section 7(a) only, 
UABRF has the option to prepare and file world-wide patent 
applications for Inventions at its sole discretion. In the case of 
Inventions described in Section 7(b) only, NeoRx has the option to 
prepare and file world-wide patent applications for Inventions at 
its sole discretion. In the case of Joint Inventions described in 
Section 7(c) only, NeoRx will prepare and file a United States 
patent application (s) for any Joint Invention. Preparation, 
filing, prosecution and maintenance of corresponding foreign patent 
applications will be at the sole discretion of NeoRx. UABRF shall 
codperate in expediting preparation, filing and prosecution of such 
patent applications. 

The respective costs of such patent filings will be borne by: 
UABRF Wholly under Section 7(a); and NeoRx wholly under Sections 
7(b) and 7(c) . 

As used herein, the terms "inventor," "Invention," "joint 
inventors" and "joint invention" are defined to be consistent with 
those definitions established and set forth in Title 35 U.S.C. and 
case law pertaining thereto. 
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7.3 If any patent application submitted by NeoRx matures into 
an issued Patent and covers the Product(s) per se, UABRF shall 
notify NeoRx promptly in writing of any infringement- of such Patent 
which becomes known to UABRF. NeoRx has no obligation to bring or 
prosecute any legal action against third parties for infringement 
of a Patent; however, NeoRx and UABRF may mutually agree to pursue 
such legal action on terms to be negotiated in good faith by NeoRx 
and UABRF. 



ARTICLE VIII 
INDEMNIFICATION 

fi . 1 NeoRx agrees to indemnify UABRF and hold it harmless from 
and against suits, claims and demands whatsoever for injuries to or 
death of any person, damage to or loss of property alleged to have 
arisen out of, in connection with, or incidental to NeoRx 's 
performance of the terms of this Agreement. In respect of NeoRx 's 
obligation to indemnify, NeoRx shall defend suits, claims and 
demands brought against UABRF. NeoRx 's obligation to defend shall 
arise upon notification to NeoRx and/or UABRF of such claim. 

8.2 In respect of NeoRx 's obligations set forth in Section 
8-1 above, NeoRx agrees to pay, liquidate, discharge and satisfy 
any and all judgments, awards or expenses which may be rendered 
against or incurred by UABRF, including, but not limited to, all 
costs of suit, reasonable attorneys* fees and reasonable expenses 
in connection therewith, except to the extent that such judgment, 
award or expense is attributable, in whole or in part, to the 
negligence of UABRF. 



ARTICLE IX 
TERMINATION 

9.1 This Agreement and the license granted in Article II 
shall have a term commencing on the effective date, unless 
terminated sooner in accordance with the provisions of this 
Agif'eement. Upon termination of the Agreement, all Proprietary and 
Cor^idential Information and materials in the possession of the 
receiving party shall be returned to the disclosing party, except 
that one copy of written information may be retained by the 
receiving party in a limited access file. If NeoRx does not file 
a Product License Application within five years of the effective 
date of the Agreement, and if this deadline is not extended by 
mutual agreement of the parties (see Section 3,1), the Agreement 
will terminate. Unless terminated sooner in accordance with the 
provisions of this Agreement, this Agreement shall remain in force 
for the longer of: (a) the last-to-expire Patent or (b) 10 years 
from the effective date of this Agreement, 
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9.2 UABRF may terminate this Agreement if NeoRx is in breach 
because of its failure to pay royalties due and owing or its 
failure to submit a royalty report as prescribed herein. In such 
case, UABRF shall provide written notice to NeoRx, and NeoRx shall 
have 30 days from receipt of the written notice to cure the breach. 
If the breach is not cured within such 30 day period, UABRF may 
give notice of termination of the agreement. In addition to 
UABRF's right to terminate, both parties shall have all legal and 
equitable remedies available to enforce the terms and conditions of 
this Agreement. 



ARTICLE X 
GEKERAIi PROVISIONS 

10.1 The interpretation and application of the provisions of 
this Agreement shall be governed by the laws of the state of 
Washington. 

10.2 Notices required to be given under this Agreement shall 
be in writing and shall be effective only when delivered to the 
addressee by mail or by facsimile at the address stated below, or 
at such other address as either party may hereafter state by 
written notice: 

If to NeoRx: 

Jeffrey J. Miller, Ph.D., J.D. 

Vice President - Business Development and Legal Affairs 

NeoRx Corporation 

410 West Harrison Street 

Seattle, Washington 98119 

Telephone: (206) 281-7001, X518 

Facsimile: (206) 284-7112 



If to UABRF: 

Dr. Kenneth J. Roozen 
y Executive Director - UAB Research Foundation 

125 Mortimer Jordan Hall 
1825 University Boulevard 
UAB Station 

Birmingham, Alabama 35294-2010 
Telephone: (205) 934-0622 
Facsimile: (205) 934-1221 

or such other address as either party may request in writing. 

10.3 This Agreement constitutes the entire understanding 
between the parties and supersedes all prior agreements, and 
understandings between- the parties with respect to the s\ibject 
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matter hereof . or information relating thereto, and neither party 
shall be obligated by any condition, promise, or representation 
other than those expressly stated herein or as may be sxibsequently 
agreed to by the parties hereto in writing. 

10.4 Nothing contained in this Agreement shall be construed 
as creating any partnership or joint venture between the parties. 
Neither party shall be authorized to act as agent for the other, 
nor shall either party enter into any agreement or contract on 
behalf of the other as representative or agent. 

10.5 This Agreement shall be binding upon and inure to the 
benefit of the successors and permitted assigns of the parties. 
Neither NeoRx nor UABRF shall assign this Agreement without the 
other's prior written consent, which shall not be unreasonably 
withheld. Neither party shall be deemed unreasonable if it 
withholds approval because of its good faith concern regarding 
protection of its intellectual property rights by the prospective 
assignee. 

10.6 No waiver or modification of any of the terms of this 
Agreement sh^ll be effective unless in writing and signed by both 
parties. A waiver by either party of any right under this 
Agreement shall not be deemed a waiver by that party of the same or 
any other right or any subsequent occasion^ 

10.7 If any of the provisions of this Agreement are 
determined to be to any ertent invalid or unenforceable, the 
invalidity and unenforceability of that provision shall not affect 
the validity and enforceability of the remaining provisions of this 
Agreement, and the affected provision shall be construed as if it 
were written so as to be valid and enforceable to the maximxim 
possible extent. 

10.8 Each party and the individuals executing this Agreement 
on that party's behalf, represents and warrants to the other party 
that it has obtained any and all necessary corporate authority to 
make and perform this Agreement. Each party further represents and 
warrants to the other that it is not precluded by the terms of any 
other agreement from making or performing this Agreement. 

10.9 Any controversy or dispute arising out of or relating to 
this Agreement shall be submitted to binding arbitration -ift* 
Ce.LU>l.le, Kuchinijton, under the then existing Commercial Arbitration 
rules of the American Arbitration Association. Such decision may 
^ant legal and equitable relief, including but not limited to 
injunction, and may grant any other form of relief appropriate. 
Judgment may be obtained on the arbitration award in any court 
having competent jurisdiction. 
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10.10 In the event that any arbitration or action should be 
coHoaenced to enforce, or otherwise with respect to, any of the 
terms or conditions of this Agreement, the prevailing party shall 
be entitled to recover from the other, in addition to any and all 
other relief to which it may be entitled, all of the prevailing 
party's costs and expenses thereby incurred, including reasonable 
attorney fees relating to legal services provided in advance or 
connection with any such legal proceeding or any appeal thereof. 
The arbitrator or court shall determine which party has, under all 
the circumstances, "prevailed," 



IN WITNESS WHEREOF, the parties hereto have caused this 
Agreement to be executed individually or, where applicable, by its 
duly authorized representative. 




v 
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PATEHT coopmnoH TRSAOnr 



IUI&mhaTIONAI. APPLZOkTZOK NO. : IHTBRKmOiaa. FXLXKG OAXE: 



TITLE OF IRVBHTiailt PRZORZTr DASB 

_^0F FSBVIOOSIiY CIAXMBD: 

27 SttptfiotfMsr 1B9X 



JJ£2-?'22SIS5- AOKWS PUB RBF.: 

Ann casMRnxon 13531/47.3 

RBQDEST FOR HimDRARAL OF FRZOSITT CXAXM 
TO THB ZNZERKIkTZOlUL BOREAD: 

Applicant r«spectmiy requMts that in 

22ii™J}22'«*^^lS2^ priority baaed on U.S. patent 
^lloation tfo. 07/767,2S4, filed 27 s^tflttber 1991 be 

•S?"«5<^« wnder Article ai(2)(a) aheuld not 
occur Qstu naroh^ 1994. 



-.-^^ * vlthdmwal U to be effective only if the 

SJ?«?f ?"^^?" "^^J^^ International applioatloa under 

Article 21(2) (a) la not coninited fna the forsar priority 



Agent for the Applicant 



Mlofaael L. Levlne 



Datedt Fotbruary 1, 1993 
fiTOEL RXVE8 BOLBY JQMBS OREr 
900 sw Fifth Avenue, suite 2300 

Portland, OR 97204-1260 
USA 

(503) 224-3380 



naa-J7m.i usu ooiT 



BSX 404589 

OUTSIDE COUNSEL EYES ONLY PURSUANT TO PROTECTIVE ORDER 
BSX404589 
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HIGHLY CONFIDENTIAL 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 



HIGHLY CONFIDENTIAL 



BOSTON SCIENTIFIC SCIMED, INC., and Case No. 03-283-SLR 
BOSTON SCIENTIFIC CORPORATION, 

Plaintiffs , 

vs . 

CORDIS CORPORATION and 
JOHNSON & JOHNSON, INC., 

- Defendants . 



BOSTON SCIENTIFIC SCIMED, et al.. Case No. 03-1138-SLR 

Plaintiffs , 

vs. 

CORDIS, et al., and GOIDANT, et al.. 

Defendants . 



HIGHLY CONFIDENTIAL 

30(b) (6) VIDEOTAPED DEPOSITION OP ANNA LEWAK WIGHT 
Taken on behalf of the Defendant 
January 27, 2005 
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1 MR. AL-SALAM: Object to the form. 

2 THEWmiESS: Yes. 

3 BY MR. MAS: 

4 Q. Okay. And the first document is the Kunz and 

5 Anderson 254 patent application? 

6 MR. JOHNSON: Sanne objection. 

7 BY MR. MAS: 

8 Q. Con-ect. 

9 A. Yes. 

10 Q. And then the second docunnent is listed as a QP 

11 filed as PCT. Do you see that? 

12 A. Yes. 

13 Q. And that one again lists only Kunz in the 

14 parentheses? 

15 A. Yes. 

16 Q. And you're familiar with the PCT application 

17 that was filed in 1992? 

18 A. I'm not sure which one it was, but if you show 

19 it to me. 

20 Q. Okay. And then the third asterisk refers to a 

21 USaP of ap filed January 28th of 1993? 

22 A. Yes. 

23 Q. And that one in parentheses has Kunz and Klein 

24 listed? 

25 A. Yes. 


56 

1 whether you had - had ever reviewed this document in 

2 connection with prosecution issues relating to the Kunz 

3 patents? 

4 MR. JOHNSON: Objection, mischaracterizes her 

5 testimony. 

6 THE WTTNESS: I saw a number of documents, but I 

7 don't know if this specifically was one of the documents. 

8 So I'm ~ I can't answer that 

9 BY MR. MAS: 

10 Q. Okay. Let me turn your attention to the last 

11 paragraph of this letter. 

12 A. I'm sorry. Yeah, yes. You bet 

13 Q. Actually, I'll refer you to the second to last 

14 paragraph. 

15 A. Uh-huh. 

16 Q. Could you please just read that to yourself. 

17 (The witness reviews tfie exhibit) 

18 A. Okay. 

19 Q. Okay. Do you recall being aware that tiie 

20 University of Alabama had these opinions witii regard to 

21 Dr. Anderson and Dr. Kunz's contributions to their 

22 invention? 

23 MR. JOHNSON: Objection to form, the specific 

24 thaf s laid in these two paragraph or generally? Vague. 

25 THE WITNESS: At some point I became aware that 


55 

1 Q. And you understand that the information in the 

2 parentheses refers to the named inventors on those 

3 applications; corrert? 

4 MR. AL-SAUM: Objection. Objection, lack of 

5 foundation. 

6 MR. JOHNSON: Objection to form, foundation. 

7 THE WITNESS: It doesn't say so, but I would 

8 assume so. 

9 BY MR. MAS: 

10 Q. Thank you. Let me hand you a copy of whats 

11 been previously been marked as Kunz Exhibit 14. 

12 (Whereupon, Kunz Exhibit-14 was placed before 

13 the witness.) 

14 A. Thank you. 

15 MR. JOHNSON: Thank you. 

16 BY MR. MAS: 

17 Q. And just back to Exhibit 13 for a nwment That 

18 letter from Ms. Leith to Miss Hicks is dated Februar/ 

19 19th, 1993; correct? 

20 A. I'm sorry. That other one? Yes, yes. 

21 Q. Okay. And now moving on to Exhibit 14. Do you 

22 recognize this? 

23 A. I don't remember if I specifically saw this 

24 letter. I just don't remember. 

25 Q. Okay. So sitting here today you don't know 


57 

1 there was - there was, I don't know what you'd call it, 

2 a - an issue as to the contributions in the earty '90s as 

3 to Dr. Anderson and UAB. 

4 BY MR. MAS: 

5 Q. Okay. Do you recall being aware of the views 

6 expressed by University of Alabama in the second to last 

7 paragraph of Kunz Exhibit 14? 

8 MR. JOHNSON: Objection to form. 

9 TVIE WITNESS: I was aware of some of these - 

10 some of this opinion. Tm not sure on every point There 

11 are a lot of things actually mentioned in here. 

12 BY MR. MAS: 

13 Q. Okay. How did you become aware of it? 

14 A. I don't remember. Probably through, you know, 

15 through documents or perhaps files or conversations 

16 with - I don't remember how that came up. 

17 Q. In the last paragraph the university expresses, 

18 quote, 

19 "It Is the opinion of the University of Alabama 

20 Research Foundation tiiat Dr. Anderson should be 

*-* iiiwuucu aa all lllvcilLUr On Ulc SUOScQUeni HieO 

22 patent applications, patent applications two and 

23 three as referenced above."* 

24 Do you see that? 

25 A. Uh-huh, yes, I see thaf s what it says. 
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1 


V^. ATiQ IF you yu lu uic i iibu k°9^ 'J' CAnioii l", 


1 
1 


buomiLceu oy NeoKx. 


z 


you It Sec tne acLUtiU oiiu uiiru ^olciil appiiuaULiria uidL 


J 


uo you see mai: 


J 


are referenced. 


"5 


M. un-nun. 


4 


A Vac 

A. res. 


A 
f 


\l> Ana uien nr. bcnrorr states, quote, Arter 


c 

D 


u^. were you dworc uiol uic univeraicy or MioDornd 


C 
D 


several discussions we have deoded that Pete will be 


c 
D 


Kesedrcn ruunoauon exprcooco uiib opinion lo ixeoKXr 


D 


named as an inventor on all pending applications," closed 


-J 


1*1 K. jwriHOvjiM. \jujctuon to lUMii. 


7 


Quote. 


o 
O 


1 nt wii nt^D. 1 Decame aware mai mey Deiievea 


Q 

o 


Do you see that? 




ne snouiO oe aoQeo on paieni appiicauons. i assume irs 


Q 


A VAr> 

A. yes. 




these two. 


1 n 
lU 


Q, Do you know whether that was done? 


11 


DV MD. MAC. 


11 


A. Vm not sure what was pending exactly at that 


12 


Q. And how did you beconDe aware of that? 


iz 


time. 




A, As I said/ I'm not sure if it was through a 


1 "3 

lo 


Q. Okay. 


1 il 


conversation or through looking at ~ I don't remember the ■ 


1** 


A. I know that he was added and on an application. 


lb 


circumstances. 


t e 
Id 


Q. Okay. 


16 


Q, Let me have you take a look at Kunz Exhibit 15. 


16 


A. It was also this is still before, you know, over 


17 


(Whereupon, Kunz Exhibit- 15 was placed before 


17 


a year before I got there, so — 


1 Q 


the witness.) 


18 


Q. Fm just asking what you are aware of, if 


19 


And before you get to 15, 1 want you to just 


19 


anything, was done. 


20 


aim bade to Kunz Exhibit 14 for a moment Was this 


20 


A. Sure. 


21 


document sent to outside counsel with respect to issues 


21 


Q. If you refer back to the prior exhibit. Exhibit 


22 


concerning Dr. Anderson's role as an inventor? 


22 


14, there's an indication of three applications in the 


23 


A. I cant recall specifically. But if I'd had it, 


23 


file line; correct? 


24 


I would have sent it. 


24 


A. Yeah. 


25 


Q. Now, turning to Kunz Exhibit 15. Do you 


25 


Q. Okay. Do you know if Dr. Anderson was added to 
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61 


1 


recognize this document? 


1 


the second and third applications listed on the first page 


2 


A. I'm sonry. This next document. Exhibit 15. 


2 


of Exhibit 14? 


3 


Yes. 


3 


A. I dont know, because I cant actually identify 


4 


Q. What is this document? 


4 


them. I dont — yeah. 


5 


A. If s a letter from Bob Schroff to Ken Roozen. 


5 


Q. Okay. And sitting here, do you know one way or 


6 


^^t-^j f >i*-L. trio's. 

Q. And irs dated June 14th, 1993; correct? 


6 


the other whether Dr. Anderson was added to all of the 


7 


A. Correct. 


7 


pending applications as Mr. Schroff stated in this June 


o 


Q, When did you become aware of tfiis letter? 


8 


14tn, 1993 letter? 


9 


A. I don't remember when I became aware of this. 


9 


MR. AL-SALAM: Asked and answered. 


lU 


Q. Okay. 


10 


MR. JOHNSON: Objection to form. 


11 


A. This was also before my time. 


11 


THE WITNESS: I just said I dont know what 


12 


Q. Was this letter provided to outside counsel in 


12 


exacdy was pending. And these three I dont know exactiy 


1 "a 


connection with the prosecution of the Kunz patents? 


13 


which cases these are. You know, its a very large 


In 


piK, juniMbUri. UDjecuon to rorm. 


14 


portfolio. And I havent looked at these cases or 


1 ^ 


1 nc wi 1 i>jcoo. ML some poini cnis was provioeo to 


1 c 

Id 


lineages in a long time, you know. 


ID 


outside counsel. I dont know when it was provided to 


16 


BY MR. MAS: 


1/ 


outside counsel, because I don't know when I became aware 


17 


Q. Were you ever — strike that Did you ever 




of it or had possession of it. 


18 


become aware that Dr. Anderson was not added to any of the 


1Q 


RV MP MAC* 


19 


applications that were pending at this time? 


ZU 


vj. uKsy. now, in me nrsc paragrapn ot cxniDft 


1ft 
ZO 


MR. AL-SALAM: AsKeo and answered.^ 


21 


Number 15 Mr. SdirofT states that, quote, 


21 


"mEWITMESS: Do I continue? 


22 


1 believe you are aware through discussions 


22 


MR. AL-SALAM: Yes. 


23 


with Pete Anderson and Lucy Hicks that there has been 


23 


THE WITNESS: Oh, I dont know about these 


24 


some issue as to whether Pete should remain as an 


24 


specific applications, because I dont know what they are. 


25 


inventor on recent patent applications drafted and 


25 


You know, I cant identify them just from these re tines. 



16 (Pages 58 to 61) 

VERITEXT/SPHERION DEPOSITION SERVICES 
(212) 490-3430 



HIGHLY CONFIDENTIAL 



1 


62 

BY MR. MAS: 


1 


64 

inventor to the daims in this application? 


2 


Q. We'll get to that Let me hand you a copy of 


2 


MR. JOHNSON: Objection to form, compound. 


3 


what* s been previously been marked as Anderson Exhibit 9. 


3 


THE WITNESS: What was the question? Just do I 


4 


(Whereupon, Anderson Exhlbit-9 was placed before 


4 


recall? 


5 


the witness.) 


5 


BY MR. MAS: 


6 


Can you identify this exhibit? 


6 


Q. Yes. 


7 


A. I don't recall this, no, spedficalty. 


7 


A. I dont recall the conversation. I don't recall 


8 


Q, Do you recall ever seeing the June 23rd, 1993 


8 


speaking to him. 


9 


cover letter or the attachment whidh fomns Anderson 


9 


Q. Okay. 


10 


Exhibit 9? 


10 


A. Yeah. 


11 


A. I don't remember, no. 


11 


Q. And the letter reflects, however, that you did 


12 


Q. Okay. 


12 


have such a discussion, and that you were sending 


13 


A. As again, before I joined there. 


13 


Dr. Anderson a patent application and daims that he would 


in 


Q, Okay. Okay. Let me hand you then a copy of a 


14 


be added as an inventor; correct? 


15 


document that we'll mark as Wight Exhibit 6, which is a 


15 


A. Yes. 


16 


one-page letter bearing Bates numbers UAB 0121. 

(Whereupon, a letter to Peter Anderson From Anna 


16 


Q. Did you add Dr, Anderson as a co-inventor on 


17 


17 


this application? 


18 


Lewak Wight dated September 25, 1995 was mariced as 


18 


A. I believe we did add him to this one. 


19 


Exhibit-6 for identification.) 


19 


Q. Okay. Do you - and why - why was he added? 


20 


A. Yes. 


20 


MR. AL-SALAM: Objection to the extent that that 


21 


Q. Can you identify what Wight Exhibit 6 is? 


21 


calls for attomey/dient communications. If you're able 


22 


A. les a letter from myself to Dr. Peter Anderson, 


22 


to answer that without revealing such communications, you 


23 


Q. Okay. And the letter is dated September 25th, 


23 


may. 


24 


1996; correct? 


24 


MR. JOHNSON' And I'll iust obiPrt to fnrm 


25 


A. Correct 


25 


THE WrrNF^*^* T rant CnPJ^If fmm cnorifii- 


1 


63 

Q. And that" s your signature at the bottom of Wight 


1 


65 

recall, but I'm presuming if s after I had discussions 


2 


Exhibit 6; corrert? 


2 


with him. I don't know if I at that point had reviewed 


3 


A. Yes. 


3 


any particular documents. 


4 


Q. And you're identified as senior intellectual 


4 


BY MR. MAS: 


5 


property counsel; correct? 


5 


Q. He would have been - okay. Sonry. 


6 


A. Right 


6 


A. Go ahead. 


7 


Q. And the subject of this matter is U.S. patent 


7 


Q. Okay. Well, at this point, September 25th, 


8 


application serial number 08 slash 406921? 


8 


1996, you had determined that he should be added as a 


9 


A. Yes. 


9 


co-inventor on the 921 application; correct? 


10 


Q. And the 921 application was one of the 


10 


A. That" s what this says, yes. 


11 


applications in the Kunz chain; con-ect? 


11 


Q. Okay. I mean, you would have done a review of 


12 


MR. JOHNSON: Objection, vague. 


12 


the file and made that determination before sending these 


13 


THE WITNESS: I don't have the free, but I 


13 


materials to Dr. Anderson on September 25th of 1996; 


14 


assume so. 


14 


correct? 


15 


BY MR. MAS: 


15 


MR. JOHNSON: Objection to form. 


16 


Q. Okay. And in this letter you state. 


16 


THE WITNESS: I would have reviewed what we had 


17 


"It was a pleasure talking to you Friday 


17 


on hand and maybe speaking with him. 


18 


afternoon. I am sending you the patent application 


18 


BY MR. MAS: 


19 


and claims we discussed on which you are being added 


19 


Q. Okay. 


20 


as an inventor. Please let me know if you have any 


20 


A. That would have — 


21 


comments or questions." 


21 


WQUJu you naVG " 


22 


Do you see that? 


22 


MR. AL-SALAM: Did you finish the question - 


23 


A. Yes. 


23 


answer? 


24 


Q. Do you recall having these discussions with 


24 


THE WITNESS: And possibly discussions with 


25 


Dr. Anderson and telling him that he would be added as an 


25 


outside counsel. 
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68 


1 


BY MR. MAS: 


1 


invesbgation prior to the December 3rd, 1996 tetter in 


2 


Q. Okay. Do you recall if outside counsel was 


z 


wnicn you aeLermineu tnai ur. Anacrson snouiQ oe narnea as 


3 


involved in the discussions prior to this? 


3 


a co-inventor on the 921 and 712 applications? 


4 


A. I can't recall specific discussions about this. 


4 


MR. JOHNSON: Objection to rorm. 


5 


If s a very, very large portfolio, and this was eight or 


5 


THE WITNESS: When you mean? 


6 


nine years ago. 


6 


BY MR, MAS: 


7 


Q. Okay. Let me hand you a copy of whaf s been 


7 


Q. Yes. 


8 


previously been marked as Kunz Exhibit 17. 


8 


A. I can't tell you with any certainty. But it 


9 


(Whereupon, Kunz ExhibiM7 was placed before 


9 


would have been, you know, when I sent them the letter or 


10 


the witness.) 


10 


before I sent them the letter. 


11 


A. Uh-huh. 


11 


Q. So on or before December 3rd, 1996 you would 


12 


Q. Can you identify Kunz Exhibit 17 for the record? 


12 


have - 


13 


A. Yes. If s a letter fronri me to Dr. Anderson. 


13 


A. To the - 


14 


Q. And this letter is dated December 3rd, 1996; 


14 


MR. AL-SALAM:. Let htm finish the question. 


15 


correct? 


15 


BY MR. MAS: * 


16 


A, Correct, 


16 


Q. You would have completed your review and made 


17 


Q. And thaf s your signature at the bottom of the 


17 


the determination that he should be added as a c inventor 


18 


first page of Kunz Exhibit 17? 


18 


on the 921 and 712 applications; correct? 


19 


A. It is. 


19 


MR. JOHNSON: Objection to form. 


20 


Q. And again, you're identified here as director 


20 


THE WTTWESS: I would have reviewed what we had 


21 


intellectual property? 


21 


in hand, and the infomnation we had in hand, and with 


22 


A. It is. 


22 


discussions with outside counsel we would have made 


23 


Q. Okay. 


23 


this ~ or they would have made this detemnination or we . 


24 


A. I am. I'm sorry. 


24 


would have made this determination. And there would have 


25 


Q. Okay. And the subject matter is identified as 


25 


been - would have sent this to him on the Information we 
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69 


1 


application number 08 slash 406921 and application number 


1 


had at the time. 


2 


08 slash 389712; correct? 


2 


BY MR. MAS: 


3 


A. Yeah, correct 


3 


Q. Okay. And based on the information you had at 


4 


Q. And underneath there it says, "Therapeutic 


4 


the time and the materials you reviewed, you determined 


5 


inhibitor of vascular smooth musde cells;" correct? 


5 


that he should be named as a co-inventor on these two 


6 


A. Thaf s the title I think, yeah. 


6 


applications, the 921 and 712; correct? 


7 


Q. And in the letter you state, "It was a pleasure 


7 


MR. JOHNSON: Objection to form. 


8 


talking with you yesterday. Thank you for your 


8 


THE WTTNESS: Yes, I assume so, since thafs 


9 


cooperation in signing and retuming the petitions." 


9 


what it says. 


10 


Do you see that? 


10 


BY MR. MAS: 


11 


A. Yes. 


11 


Q. And you notified him accordingly - 


12 


Q. Do you recall what petitions that refers to? 


12 


A. Yes. 


13 


A. I'm not sure what the petition was, yeah. 


13 


Q. - via this letter? 


14 


Q. The next paragraph states, "As we discussed I am 


14 


MR. AL-SALAM: Let him finish the question. 


15 


forwarding to you copies of the claims in the two 


15 


THE WITNESS: I'msony. 


16 


applications in which you are being named as an inventor." 


16 


BY MR. MAS: 


17 


Do you see that? 


17 


Q. Correct? 


18 


A. Yes. 


18 


A. Yes. 


19 


Q. So as of this date, December 3rd, 1996, you had 


19 


Q. Who besides yourself was invoh/ed in the 


20 


determined that Dr. Anderson would be named as a 


20 


investigation to determine whether Dr. Anderson should be 


21 


co-inventor on the 921 and 712 applications; correct? 


21 


added as a co-inventor on the 921 and 712 applications? 




MR ir^HN^ON* nhiprHnn tn fnrm 




A. At this time tt would have been tiie Schwegman 


23 


THE WITNESS: At that time, yes. 


23 


firm. 


24 


BY MR. MAS: 


24 


Q. Do you know who - sorry. I thought you were 


25 


Q. Okay. And when did you perform your 


25 


done. 
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1 A. Go ahead. Go ahead. 

2 Q. Okay. Who at the Schwegman firm? 

3 A. I'm trying to recall, I believe Warren Woessner 

4 would have been involved, and possibly Jan Embretson. 

5 Q, Would anyone else from NeoRx have been involved' 

6 A. Well, presumably Dr. Kunz may have had input 

7 but I can't specify exactly when I talked to him or - 

8 Q. Okay. Were there any other in house attorneys 

9 at NeoRx involved? 

10 A. I'm trying to recall. I don't think- 

11 primarily it would have been Deb Leith before me. 

12 Q. But Deb Leith was gone at the time? 

13 A. Right. But I'm saying before me. I'm not sure 

14 any of the other attorneys would have been specifically 

15 involved in the inventorship. Possibly Bob - Bob 

16 Schroff, but - 

17 Q. Now, attached to your cover letter there are a 

18 series of pages referring to various patent applications 

19 and dalms. Do you see that? 

20 A. Yes. 

21 O 1 pf<; hsup vnii fiim 1 lAR nnnoA a«*j 

iiovc yuu iurri lu umd uuuot. Ano can you 

22 tell me what is reflected on this page? 

23 MR. JOHNSON: I'm sorry. What page? 

24 MR. MAS: UAB 00084. 

25 MR. JOHNSON: Thank you. 


72 

1 A. Uh-huh. 

2 Q. And then next to it there's some handwriting 

3 that says, "Being amended to add Peter Anderson." Do you 

4 see that? 

> 5 MR. JOHNSON: Objection to form. 

6 THE WITNESS: Yes. 

7 BY MR. MAS: 

8 Q. Is that your handwriting? 

9 A. I can't tell. It could be my assistant, you 

10 know. 

11 Q. Okay. And there's more than just dalms listed 

12 here. There's a discussion of the field of invention, the 

13 abstract of the disdosure, et cetera; correct? 

14 A. Those I believe are directly from the 

15 spedficaf on. They're not meant to be a summary of 

16 whats currently - 

17 Q. Okay. 

18 A. — daimed. 

19 Q. And then going over to Bates number UAB 00089. 

20 A. Uh-huh. 

21 Q. There's a section in this document dealing with 

22 the 712 application; correct? 

23 A. Yes. 

24 Q. And the inventors are identified as Lawrence L 

25 Kunz and Richard A. Klein? 


71 

1 THE WITNESS: You mean -- oh, the second page of 

2 this exhibit. 

3 BY MR. MAS: 

4 Q. Yes. 

5 A. Okay. I'm sorry. Go ahead. 

6 Q. What is this? 

7 A. It is a - a claim sheet or a daim - its a 

8 list of the dalms in the 921 patent 

9 Q. Okay. 

10 A. Or 921, excuse me, application. 

11 Q. Did you prepare this? 

12 A. Its " its prepared at NeoRx, yes. I mean, I 

13 don't think I did the word processing, if that's what you 

14 mean. 

15 Q. No, but did you prepare the substance of the 

16 information reported here? 

17 A. Probably, yes. Yes, I believe I put this 

18 together. 

19 Q. Okay. 

20 A. Or directed my assistant 

21 Q. And this first page UAB 0084 continuing on to 

22 UAB 00088 refers to the 921 application; con-ect? 

23 A. Yes. 

24 Q. And on the first page UAB 00084 It lists 

25 Lawrence Kunz as the inventor? 


73 

1 A. Yes. 

2 Q. And then there's some handwriting stating, 

3 "Being amended to add Peter Anderson"? 

4 A. Yes. 

5 Q. Do you see that? 

6 A. Yeah. 

7 Q. And again, you sent this collection of materials 

8 to Dr. Anderson on December 3rd of 1996? 

9 A. Uh-huh. 

10 Q. Now, how did you go about to ensure that 

11 Dr. Anderson was named in the 921 and 712 applications as 

12 a co-inventor? 

13 MR-AL-SALAM: Objert to the fomn of the 

14 question. 

15 MR. JOHNSON: Same objection. 

16 THEWrriMESS: I dont know what I did 

17 spedfically in this case. But my practice would have 

18 been to tell outside counsel to prepare the paperwork or 

19 to make the amendment We dont do any of the prosecution 

20 in house, because of - its not feasible. 

21 BY MR. MAS: 

22 Q. Okay. And do you recall directing your outside 

23 counsel to make sure that Dr. Anderson is added to the 921 

24 and 712 applications? 

25 MR. JOHNSON: Objection to form. 
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7b 


1 


MR. AL-SALAM: Yean, tnars Qeiting dose to 


1 


claims were anrtended. And I don't have a speofic time. 


2 


attorney/dient privilege as weli. I think Tm going to 


2 


And he was not added. And that has — we've had 


3 


instruct you not to answer that question. If you answer 


3 


discussions with counsel about that on various occasions, 


4 


it — If the question is generally do you recall 


4 


so — 


5 


discussing the subject of it, 1 will let her answer yes or 


c 

0 


Q. Okay. When was it determined that Dr. Anderson 


6 


no to that question. 


c 
0 


would not be added as a co- inventor? 


7 


BY MR. MAS. 


7 


MR. JOnNSON: ODJecuon to rorm. 


8 


Q. Okay. Do you recall — 


0 
0 


I nt wi 1 iMtss: 1 don t nave a speonc — 


9 


A. Which one am I answering? Okay. 


9 


specific date or specific — it would have I don't have 


10 


Q. Do you recall generally discussing the subject 


i A 
10 


a specific time or date. 


11 


of adding Dr. Anderson to the 921 and 712 applications at 


11 


DV MD mi AC 

BY MR. MAS: 


12 


this time? 


12 


Q. Okay. How about generally? 


13 


A. I dont recall a specific conversation regarding 


13 


MR. JOHNSON: 5anr>e objection. 


14 


this. I'm just telling you what my practice would have 


14 


THE WITNESS: I don t know. 


15 


been. 


15 


BY MR. MAS: 


16 


Q. Do you recall not following through on what you 


16 


Q. Was Dr. Anderson ever told that he was not going 


17 


said you would do in Kunz Exhibit 17? 


17 


to be added as a co-inventor to the 712 or - 712 


18 


MR. JOHNSON: Objection, mischaracterization, 


18 


application after December 3rd, 1996? 


19 


form. 


19 


A, I don't know. 


20 


THE WITNESS: Do I answer that? Okay. I dont 


20 


Q. You dont know? 


21 


recall at this time not adding - adding him or adding 


21 


MR. AL-SALAM: Asked and answered. 


22 


him. 1 do know that subsequently - 1 learned 


22 


BY MR. MAS: 


23 


subsequently that he has been or was added to lUS and that 


23 


Q. Why don't you know? 


24 


he was not added to HCP. 


24 


MR. JOHNSON: Objection. 


25 


BY MR. MAS: 


25 


MR. AL-SALAM: Yeah, object to the form of that 
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1 


Q. So you learned subsequently that he was added to 


1 


question. 


2 


the 921 application, but not added to the 712 application; 


2 


THE WITNESS: I cant answer that question. 


3 


is that what your testinrony is? 


3 


BY MR. MAS: 


4 


A. Yes, because I don't recall exactly at this 


4 


Q. Well, on December 3rrf - okay. On December 3rd, 


5 


time. 


5 


1996 you infonned Dr. Anderson that he was being named as 


6 


Q. Do you recall giving a copy of Kunz Exhibit 17 


6 


a co-inventor on the 921 and 712 applications; correct? 


7 


to your outside prosecution counsel on or about December 


7 


A. Yes. 


8 


3rd of 1996? 


8 


Q. And at some subsequent time you made a 


9 


A. This exact? I don't recall. 


9 


determination not to add Dr. Anderson to the 712 


10 


Q. Now, how did you learn that Dr. Anderson was not 


10 


application; correct? 


11 


added to the 712 application? 


11 


MR. JOHNSON: Objection to form. 


12 


MR. JOHNSON: Objection to form. 


12 


mischaracterization. 


13 


THE wrrNcSS: In the prosecution there was an 


13 


THE WITNESS: At some point a determination was 


14 


amendment of the dainns in the 712 application that - 


14 


made. It could have been made by outside counsel or 


15 


these were based on discussior^ with outside counsel, so 


IS 


jointly. I dont recall the specific circumstances. 


16 


I'm not quite comfortable — I'm not sure how far. 


16 


BY MR. MAS: 


17 


MR. AL-SALAM: Don't answer the question if it 


17 


Q. Okay. And you have no knowledge of ever 


18 


was based on discussions with outside counsel. 


18 


communicating to Dr. Anderson that he would not be added 


1 a 


DV MD MAC* 

DT MR. MAS! 


19 


to the 712 application after that determination was made? 


tn 
Zx) 


UKay. When 010 you team tnat ur. Kunz — or 


ZU 


MR. JOHNSON: ODjecDon, asked and answered 


21 


strike that When did you learn that Dr. Anderson was not 


21 


three times now. 


22 


added as a co-inventor to the 712 aonlication? 


22 


BY MR MAS* 


23 


A. I cant tell you spedfically when. 


23 


Q. Is that your testimony? 


24 


Q. Okay. How about generally? 


24 


A. I do not recall myself specifically notifying 


25 


A. I can tel! you that during the prosecution the 


25 


him. Whether someone else notified him or whether 
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assignee NeoRx Corporation; correct? 
A. Yes. 

MR. JOHNSON: Objection, lack of foundation 
THE WITNESS: It states that. 
BY MR, MAS: 

Q. Okay. Do you know tf anyone at the UAB Research 
Foundation was contacted regarding this assignment 
document? 
A. Oh, I" 
MR. JOHNSON 
calls for speculation. 

THE WITNESS: I wouldn't know. This is ■ 
BY MR. MAS: 
Q. Okay. 
A. Yeah. 

Q. Do you have an understanding as to how 
Dr. Anderson could sign this assignment, given that had he 
previously assigned all his rights to his invention to the 
University of Alabama Research Foundation? 

MR. AL-SALAM: Objection, vague, calls for 
speculation. 

MR. JOHNSON: 
foundation. 

THE WITNESS: 

BY MR. MAS: 



Objection to form, and a lack of 
This - no. 
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BY MR. MAS: 
Q. Go to the bottom - 
A. Tm getting - Tm lost here. 
Q. Okay. You have Anderson - 
A. I'm looking at this one, yeah. 
Q. Good. Take a took at the first paragraph of the 
assignment in Anderson 10. 
A. Yes. 

Q. Do you see that document refers to the 254 
application at the very end of the first paragraph? 

MR. JOHNSON: Objection, lack of foundation. 

.ThEWrmESS: Here? 

BY MR. MAS: 
Q. In Anderson Exhibit 10, yes. 
A. Yes. 

Q. Do you see that? 
A. Yes. 

Q. Now, that reference is missing in the assignment 
in the file history itself; correct? 

MR. JOHNSON: Objection, lack of foundation. 
THE WITNESS: I - this is the file history one? 
BY MR. MAS: 
Q. Yes. 

A. The GC - yes. 

Q. Okay. Do you know why that reference is not - 
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1 Q. Now, I want you to take a look at the last two 

2 pages of Anderson Exhibit 10. Actually, the last three 

3 pages, which are the assignment and the signatures. 

4 A. This file history goes from most recent to - 

5 most recent. 

6 Q. Okay. 

7 A. I'm sorry. Go ahead. 

8 Q. I want you to take a look at the assignment, the 

9 three pages of the assignment that are attached to 

10 Anderson Exhibit 10. Do you have that? 

11 A. Yes. 

12 Q. Okay. And I want you to have that out, and also 

13 at the same time look at the assignment in the actual file 

14 history. 

15 A. I have - I have this out. 

16 Q. You have it in front of you. 

17 A. Okay. 

18 Q. Okay? 

19 A. Yeah. 

20 Q. Now, the assignment in the file history at GCY 

21 712 does not indude the reference to U.S. serial number 

22 07 slash 767254 that was in the assignment sent to 

23 Dr. Anderson? 

24 MR. JOHNSON: Objection, form, lack of 

25 foundation. 
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to the 254 application is not in the assignment contained 
in the file histor/? 

MR. JOHNSON: Objection to form. 

THE WrmESS: No. 

BY MR. MAS: 

Q. Okay. Do you know whether Dr. Anderson was 
asked to sign a new assignment in which tiie reference to 
the 254 application was deleted? 

MR. JOHNSON: Objection to form. 
THE WITNESS: No, I don't know. 
BY MR. MAS: 
Q. Okay. 

A. Tm just trying to - 

Q. If you look at the signature of Dr. Anderson on 
page 3 of the assignment in the Anderson Exhibit 10 - 
A. Hold on. Yeah. 

Q. And if you look at the signature in the file 
history copy of the assignment, those are the same 
signatures; correct? 

MR. JOHNSON: Objection, form, lack of 
foundation, calls for expert testimony. 
BY MR. MAS: 
Q. Well, let me ask you to look at - 

MR. AL-SALAM: Did you have an answer? 
THE WmJESS: No, I have no idea. 
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1 


BY MR. MAS: 


1 


form. 


2 


Q. Let me ask you to look at both signatures of 


2 


THE WTTNESS: I don t know. Tnts was — this 


3 


Dr. Anderson and the dates on the assignment in the file 


3 


was -- which one was this? No. 


4 


history and the assignment on Anderson Exhibit 10. 


4 


BY MR. MAS: 


5 


A. Yes. 


5 


Q. Okay. Can you turn to GCY 716 in the file 


6 


Q. Would you agree those are the same signatures? 


6 


history. And again, we're back in Wight Exhibit 10, 1 


7 


MR. AL-SALAM: Same objections. 


7 


think. Wight Exhibit 11. I'm sorr/. Okay. 


8 


MR. JOHNSON: Objection to form, calls for 


8 


Do you have that GCY 716? 


9 


expert testimony, lack of foundation. 


9 


A. Yes. 


10 


THE WITNESS: I can't - I can't - I can't say. 


10 


Q. Okay. And this is the page that starts the file 


11 


BY MR. MAS: 


11 


wrapper continuation application for the 451? 


12 


Q. Okay. Look at the other signatures on that 


12 


A. 796? 


13 


page. Do you see any differences - strike that 


13 


Q. Yeah, 716. 


14 


Do you see any differences in the signatures on 


14 


A. Oh, Tm sorry. 


15 


page 3 of the assignment attached to Anderson 10 as 


15 


Q. I may have misspoke. I apologize. And when 


16 


compared to the signatures on file histor/ copy at GCY 


16 


you're there, I'll just ask a new question. 


17 


714? 


17 


A. Yes. 


18 


MR. JOHNSON: Objection to form, lack of 


18 


Q. Okay. This is a request for file wrapper 


19 


foundation, and calls for expert testimony. 


19 


continuing application; con-ect? 


20 


THE WITNESS: They look similar. 


20 


A. Yes. 


21 


BY MR. MAS: 


21 


Q. And the patent office date stamp is May 25th, 


22 


Q. Do you know if the inventors were provided a 


22 


1995; con-ect? 


23 


subsequent declaration to sign that deleted reference to 


23 


A. Yes. 


24 


the 254 application? 


24 


Q. And then it indicates that the document was 


25 


MR. JOHNSON: Objection to form, lack of 


25 


filed — or strike that. And then going to GCY 720, a few 
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1 


foundation. 


1 


pages further. 


2 


THE WITNESS: I - I don't know. 


2 


A. Yes. 


3 


BY MR. MAS: 


3 


Q. It identifies U.S. application 08 slash 450793 


4 


Q. Do you know why the 254 application was deleted 


4 


in the upper left-hand comer? 


5 


from the assignment? 


5 


A. Yes. 


6 


MR. AL-SAIAM: Asked and answered. 


6 


Q. And the filing date's identified as May 25th, 


7 


THE WITNESS: I don't - 


7 


1995? 


8 


MR. JOHNSON: Objection to form. 


8 


A. Yes. 


9 


BY MR. MAS: 


9 


Q. And the first named inventor Kunz? 


10 


Q. You can put Anderson 10 away for now. Do you 


10 


A. Yes. 


11 


know if anyone in your office deleted the reference to the 


11 


Q. And then if you could turn to page GCY 769. 


12 


254 application and substituted the signatures in the new 


12 


A. I'm sorry. 769? 


13 


document? 


13 


Q. Yes. Do you have that? 


14 


MR. JOHNSON: Objection to form. 


14 


A. Yes. 


15 


THE WITNESS: I don't - 1 don't know. No. Not 


15 


Q. And in the lower right-hand comer there's a 


16 


to my knowledge. 


16 


date of May 29th, 1996. You see that? The stamp at the 


17 


BY MR. MAS: 


17 


bottom. 


18 


Q. If if the assignment had been changed, would 


18 


A. Oh, 5/29/96? 


19 


you have expected the inventors to be contacted to sign a 


19 


Q. Yes. 


20 


new assignment? 


20 


A. Yeah. 


21 


A. Yes. At times we will amend documents if 


21 


Q. And this is a petition to correct 


22 


u icy ic uuui iLCi icu. 


zz 


inventorship — 


23 


Q. Okay. And do you know if the inventors were 


23 


A. Yes. 


24 


contacted here to sign a new assignment? 


24 


Q. - pursuant to 37 CFR 1.48; correct? 


25 


MR. JOHNSON: Objection, lack of foundation, 


25 


A. Uh-huh. 
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1 


MR. AL-SALAM: Did you answer that? 


1 


Q. April '96. 


2 


THE WITNESS: Oh, I'm sorry. Yes. 


2 


A. I'm sorry. Oh, filed. Yeah. 


3 


BY MR. MAS: 


3 


Q- Okay. And - 




Q. And the petition concludes that, "Richard Klein, 


4 


A, Which case this is. 


5 


David Grainger, James Metcalfe, Peter Weissberg and Peter 


5 


Q. How was the conclusion reached? 


6 


Anderson are no longer inventors of the subject niatter 


6 


MR. JOHNSON: Objection to form. 


7 


claimed in the above identified application." 


7 


THE WITNESS: I can't state on this particular 


8 


You see that? 


8 


case, because I can't recognize, unless I have the patent 


9 


A. Yes. 


9 


in front of me and I know which case this is for or a 


10 


Q. Were you involved with that determination? 


10 


designation. 


11 


A. I'm not sure which case this is, the 793. Is 


11 


But typically we would have discussed this with 


12 


there an NeoRx designation on here? Hold on. There's 


12 


outside counsel and perhaps with internally and looked at 


13 


not. I would - lef s see. I can't identify that 


13 


any documents that we had relating to this and then made 


14 


specific case, but I don't have our reference number. 


14 


the determination. 


15 


Q. Okay. 


15 


BY MR. MAS: 


16 


A. But I would have been - yeah, I would have - 


16 


Q. Did you interview the - the inventors that 


17 


I'm sorry. Go ahead. 


17 


remained and the inventors that you deleted? 


18 


MR. AL-SALAM: Did you finish your answer? 


18 


A. I'm not sure if we did. 


19 


THE WITNESS: What was the question again? It 


19 


Q. Did you communicate to the inventors that were 


20 


was - 


20 


going to be deleted that you had determined that they 


21 


BY MR. MAS: 


21 


should not be co-inventors any further on this 


22 


Q. Were you involved? 


22 


annfirsHnn? 


23 


A. To some extent I would have been involved in 


23 




24 


this, yes. 


£r\ 


TUP \Ail 1 MCCC> Ma«- nA^AM>->«k. 

1 nc wi 1 Ntbb. Not necessanly. 


25 


0. Okav. Let me oerhaos helD voii Tf vmi rnniH 


ZD 


QV M D MAC 

dT MR. MAS: 
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1 


turn to GCY 776. 


1 


Q. Okay. Do you recall contacting Dr. Anderson or 


2 


A. Yes. 


2 


the University of Alabama to inform them that Dr. Anderson 


3 


Q. And this is the amendment that was filed In May 


3 


was being deleted? 


4 


1996; correct? 


4 


A. I don't know. But I also - I don't know. I 


5 


A. rm looking at it That" s -- it says, yes. 


5 


don*t know v\rtiich case this is. We don't use the serial 


6 


Q. And the first paragraph of the amendment - 


6 


number references. 


7 


indicates that the remaining inventors shall be Lawrence 


7 


Q. In connection with these inventorship reviews, 


8 


Kunz and John M. Reno? 


8 


would you have provided documents in your internal files 


9 


A. Yes. 


9 


to outside counsel to review? 


10 


Q. And then in the third paragraph it states. 


10 


A. If we had documents, yes. 


11 


"In April 1996 the legal representatives of 


11 


Q. Then let me just have you tum to GCY 779. 


12 


NeoRx Corporation and the undersigned outside patent 


12 


A. Yes. 


13 


counsel concluded that daims directed to particular 


13 


Q. And this is another petition to correct 


14 


embodiments of the invention of which Richard Klein, 


14 


inventorship filed in this case? 


15 


David Grainger, James C. Metcalfe, Peter L. Weissberg 


15 


A. Yes. 


16 


and Peter Anderson were co-inventors which were 


16 


Q. And in this petition you've requested that John 


17 


included in the application at the time of filing had 


17 


Reno be deleted as a co-inventor? 


18 


been canceled in the amendments filed July 26th, 1995 


18 


A. Yes. 


19 


and September 21, 1995;" con-ect? 


19 


Q. Con-ect? Then if you tum to GCY 812. There's 


20 


A. That* s what it says, yes. 


20 


a notice of allowability in the case? 


21 


O. Now WPrP — vmi uuoro nna nf fha lan^l 

iivw, wcic yuu yuu wcic one oi U16 legai 


21 


A. Okay. Yes. Where's tiie patent? Yes. 


22 


representatives ~ 


22 


Q. Okay. We're going to put this file away now, 


23 


A. At the time. 


23 


and we're going to move on to another one. 


24 


Q. ~ of NeoRx involved? 


24 


MR. AL-SALAM: Ed, is this a good time to break 


25 


A. In May of '95? 


25 


for lunch? 
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1 


MR. MAS: Sure. 


1 


Exhibit 11; correct? 


2 


THE VIDEOGRAPHER: The time is 12:24 p.m. Going 


2 


MR. JOHNSON: Objection to fonn. 


3 


off the record. 


3 


THE WITNESS: Yes. 


4 


(Lunch recess taken.) 


4 


BY MR. MAS: 


5 


THE VIDEOGRAPHER: Back on record. The time is 


5 


Q. Okay. Now, turning — and let me ask you this. 


6 


1:32 p.m. 


6 


The first word and last word on the — on the assignments 


7 


BY MR. MAS: 


7 


in Anderson Exhibit 10 and Anderson Exhibit 11 are the 


8 


Q. Ms. Wight, I'd like to follow up on a few items 


8 


same; correct? 


9 


we went over before the break. Do you have Anderson 


9 


A. The first word, could you repeat that? The 


10 


Exhibit 10 in front of you? 


10 


first word and the last word? 


11 


A, I do. 


11 


Q. Yes, the first word 'Svhereas" and the last word 


12 


Q. Okay. And I'd also now like to hand you a copy 


12 


"daim" are the first and last words on both assignment 


13 


of Anderson Exhibit 11. Oh, let me have that one. 


13 


documents; correct? 


14 


(Whereupon, Anderson Exhibit-11 was placed 


14 


MR. AL-SALAM: YouVe just talking about this 


15 


before the witness.) 


15 


page? 


16 


Ms. Wight, is Anderson Exhibit 11 the assignment 


16 


BY MR. MAS: 


17 


that was recorded in the patent office in the 451 


17 


Q. Yes, page 1. 


18 


application? 


18 


A. Oh, yes. 


19 


A. Number 11, yes. 


19 


Q. And if you turn to page 2 in the assignments 


20 


Q. Okay. Now, going back to exhibit ~ Anderson 


20 


contained in Anderson 10 and 11, they both start with the 


21 


Exhibit 10 for a moment. The individual that sent this 


21 


word "priority;" con-ect? 


22 


assignment back to Dr. Anderson is Sue Lintott. 


22 


A. Yes. Correct. 


23 


Who was Sue Lintott in November of 1994? 


23 


Q. And now if you look at the signatures that are 


24 


A. She was a patent paralegal that had been working 


24 


on page 2 of both assignment documents, they're the same; 


25 


in the office. 


25 


correct? 
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1 


Q. Okay. She woriced under your direction? 


1 


MR. JOHNSON: Objection. 


2 


A. At that time - when was this? Yes, I think I'd 


2 


MR. AL-SALAM: Asked and answered. 


3 


started the week before. 


3 


MR- JOHNSON: Formation, foundation, asked and 


4 


Q. Okay. Now, turning to the assignment And why 


4 


answered. 


5 


don't you place before you the first page of the 


5 


THE WITNESS: They appear simitar, yes. 


6 


assignment that is included in Anderson Exhibit 10, and 


6 


BY MR. MAS: 


7 


then the first page of the assignment that was submitted 


7 


Q. Okay. In fact, they appear exactly the same; 


a 


to the patent office, which is Anderson Exhibit 11. 


8 


correct? 


9 


Do you have those before you? 


9 


MR. JOHNSON: Objection to form, lack of 


10 


A. I do. 


10 


foundation, calls for expert testimony, and has been asked 


11 


Q. And again, in the assignment document in 


11 


and answered several times. 


12 


Anderson Exhibit 10 there's a reference to the priority 


12 


THE WITNESS: They look similar, yes. They look 


13 


claim to the 254 application at the bottom of the first 


13 


similar. 


14 


paragraph? 


14 


BY MR. MAS: 


15 


A. Yes. 


15 


Q. Can you point out a single difference? 


16 


Q. And that Is not in the assignment that was 


16 


MR. JOHNSON: Objection to form. 


17 


submitted to the patent office; connect? 


17 


THE WITNESS: No. 


18 


MR. JOHNSON: Objection, lack of foundation. 


18 


BY MR. MAS: 


19 


THEWnWESS: Yeah. 


19 


Q. The dates are exactly the same; correct? 


20 


BY MR. MAS: 


20 


A. They are. 


21 


Q. Okay. So the dause which reads, quote, "Which 


21 


Q. Turning to page 3 of the two assignment 


22 


a\j\jui^\jui\ III pan ui^uu^cs in Liaimcu duojcci mdiLcr 


ZZ 


documents, the signatures are the same; correct? 


23 


disclosed in U.S. serial number 07 slash 767254 filed 


23 


MR. JOHNSON: Objection to form, lack of 


24 


September 27, 1991 and now abandoned," thaf s deleted from 


24 


foundation. 


25 


the assignment which forms the first page of Anderson 


25 


THE WITNESS: They appear the same. 
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1 


BY MR. MAS: 


1 


prior — prior document? 


2 


Q. Okay. The dates are the same; correct? 


2 


MR. JOHNSON: Objection to form. 


3 


MR. JOHNSON: Same objection. 


3 


THE WITNESS: I don't think so, not without the 


4 


THEWmiESS: Yes. 


4 


inventors agreeing. 


5 


BY MR. MAS: 


5 


BY MR. MAS: 


6 


Q. Do you know who put this document together at 


6 


Q. Okay. 


7 


your office? 


7 


A. I don't — yes. 


8 


A. No, I do not 


8 


Q. And again, sitting here you have no knowledge 


9 


Q. Okay. Do you know whether the first page was 


9 


that the inventors were ever contacted and advised that a 


10 


simply redacted and the same signatures attached to the 


10 


new first page to this assignment redacting a priority 


11 


first page of the assignment? 


11 


reference to the 254 application had been made to the ' 


12 


MR. 30HNSGN: Objection, lack of foundation. 


12 


assignment; correct? 


13 


THE WITNESS: I don't know. 


13 


MR- JOHNSON: Objection, lack of foundation, and 


14 


BY MR. MAS: 


14 


mischaracterization. 


15 


Q. Okay. 


15 


MR. AL-SALAM: Asked and answered as well. 


16 


A. I don't know. 


16 


THE WITNESS: No, lave no knowledge. 


17 


Q. Would that liave been proper conduct to replace 


17 


BY MR. MAS: 


18 


the first page of the assignment and attach the signatures 


18 


Q. Okay. You can put those documents on the side 


19 


that had been previously made to the prior document? 


19 


for the moment And we're going to marie a new exhibit, 


20 


MR. JOHNSON: Objection to form, argumentative. 


20 


Wight Exhibit 12. 


21 


MR. AL-SALAM: Vague. 


21 


(Whereupon, a file history for 08/389,712 was 


22 


MR. JOHNSON: Vague as to proper conduct 


22 


marked as Exhibit-12 for identification.) 


23 


THE WITNESS: You mean to substitute in a page? 


23 


And I'll rpnrp^nf fh;!^ fhic ic fhp filo hicfnrv/ 
XII icfi^icdciiL uiaL u 113 lo u IC flic iiidLury 


24 


BY MR. MAS: 


24 


for thp 717 annliratinn nr mnrp fnrmaltv/ 1 1 C coribi 


25 


Q. Yes. 


25 


iiuiiiuci uooo7/i^. MRU 11 nas Daies numoers \j\JX zodI 


1 
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A. Not without the permission of the inventors I 


1 


through 3167. Did I misread the number? 


2 


don't think, yes. 


2 


MR. JOHNSON: I think you meant 70. 


3 


Q. Okay. And to your knowledge - let me ask this 


3 


BY MR. MAS: 


4 


again. Do you have any knowledge that the inventors were 


4 


Q. Okay. And I'd like to have you turn to page GCY 


5 


contarted and advised that you were - that NeoRx was 


5 


2652. 


6 


substituting a new first page to the assignment and 


6 


A. Yes. 


7 


attaching their signatures to the assignment and 


7 


Q, And do you see that this is a copy of the file 


.8 


submitting it to the patent office? 


8 


history for the 712 application? 


9 


MR. JOHNSON: Objection to form, assumes facts 


9 


A. Yes. 


10 


not in evidence. 


10 


Q. And the filing date*s identified as February 


11 


THE WITNESS: I have no knowledge either way. 


11 


15th, 1995; correct? 


12 


BY MR. MAS: 


12 


A. Yes. 


13 


Q. Okay. Do you have knowledge that Dr. Anderson 


13 


Q. And the application Is a QP of the 669 


14 


was never notified that his signature was being used and 


14 


application; con-ect? 


15 


attached to a new first page assignment? 


15 


A. Yes. 


16 


MR. JOHNSON: Objection to form, calls for 


16 


Q. Okay. And then there's other patent 


17 


speculation of what Dr. Anderson knew. 


17 


applications that are referenced there. Let me have you 


18 


MR. AL-SALAM: Yeah, assumes facts not in 


18 


turn to page GCY 2857. You have that? Are you there? 


19 


evidence. 


19 


A. rm sorry. Yes. 


20 


THE WITNESS: I don't know what Dr. Anderson 


20 


Q. Okay. The inventors on the 712 application at 


21 


knew. 




this time are identified as Mr - Dr. Kunz and Mr. Klein? 


22 


BY MR. MAS: 


22 


A. Yes. 


23 


Q. Would it have been proper conduct before the 


23 


Q. And now if you could tum to GCY 2929. 


24 


U.S. Patent Office to substitute a new first page to this 


24 


MR. JOHNSON: Did you say 2929? 


25 


assignment and attach signatures that were done for a 


25 


MR. MAS: Yes. 
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1 


MK. jUniNoUN. 1 nan K you. 


1 


A. Yes. 


2 


Tnt Wll INtbb. Yes. 


i. 


Q. And again, this document was signed by you on 


3 


DV MD MAC* 

BY MR. rlAb. 


■3 
J 


Denair or NeoKxr 




v^, Anu uiis IS part or an ornce aCuon, corrctir 


A 
T 


A Yoc 

A. Tes. 


5 


A. Yes. 


C 
3 


vj. un Apni /jro, lyy/, correctf 


6 


Q. Do you see item 4 3t the bottom of 2929 where 


c 
o 


A. Tes. 


/ 


uie examiner nab raiocu o rcjcuuufi uabcu on uuviuudfic±o 


7 


v^. Miiu in uio uucuiiicni yuu bunc iii uic bccunu 


8 


type double-patenting? 


o 
o 


paragraph that you "have reviewed the documents in the 


9 


A. Yes. 


Q 

y 


chain of title of the patent application identified above, 


10 


Q. And the rejection is over the claims of 


in 
lU 


and to the best of my knowledge and belief title is in the 


11 


co-pending application 08450793? 


ii 


^f^innAA i^Ant^A^^ ^Waua*^ /^Ar^A^^O 

assignee laenunea aoove, corren.'^ 


12 


A. Yes. 




A. Yes. 


13 


Q. Okay. What's a double-patenting rejection? 




Q. And the assignee identified above is NeoRx 


14 


MR. AL-bALAM. UDject to me extent it cans ror 


1 A 


Corporation? 


15 


legal ~ for expert testimony or legal conclusion. 


l3 


A Vac- 

A. Yes. 


16 


MR. JOHNSON: Same Objection. 


16 


Q. Olcay. Now, if you tum back to GCY 29oo. 


17 


THE WITNESS: It s patenting the same thing 


17 


A. Yes. 


18 


twice, essentially. 


18 


Q. And this is the petition that went along with 


19 


BY MR. MAS: 


19 


these other papers to correct the Inventorship pursuant to 


20 


Q. Could you tum to page GCY 2959? 


20 


37 CFR 1.48A; correct? 


21 


A. Excuse me. Yes. 


21 


MR. JOHNSON: Objection to form. 


22 


Q. And do you see at the bottom of 2959 in this 


22 


THE WITNESS: Yes. 


23 


response it states, quote, 


23 


BY MR. MAS: 


24 


'This amendment is accompanied by a petition 


24 


Q. And if s dated April 15th, 1997; correct? 


25 


pursuant to 37 CFR 1.48 to correct the inventorship 


25 


A. Yes. 
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1 


of ttie above-identified application from the joint 


1 


Q. Okay. And at the bottom of GCY 2966 this 


2 


inventorship of Lawrence Kunz and Richard Klein to 


2 


document states that, "In early 1996 the complete record 


3 


the joint inventorship of Lawrence Kunz and John 


3 


of the parent application of the above-identified 


4 


Reno." 


4 


application was reviewed by senior intellectual property 


5 


Do you see that? 


5 


counsel of NeoRx Corporation." 


6 


A. I do. 


6 


You see that? 


7 


Q. And this amendment was signed on May 23rd, 1997; 


7 


A. Uh-huh. 


8 


correct? 


8 


Q. And you were senior - 


o 


A. Tes. 


9 


A. Yes. 


1 n 


Kl. (MOW, li you COUIG Lum lO In^T Z7DO. UKSy. Anu 


10 


Q. — intellectual property counsel at NeoRx at 


i 1 

11 


you see that this is a consent of assignee to correct 


11 


tnat tjme; correct? 


1 0 
IZ 


inventorship in the 712 application? 


12 


A. Yes. 


IJ 


A. Yes. 


13 


. Q. And immediately -- it states. 


It 


Q. And this document was signed by you on April 


14 


"Immediately subsequent to the review the senior 


ID 


^jro, lyy/r 


15 


intellectual property counsel of NeoRx Corporation 


lb 


A. Yes. 


16 


and outside patent counsel conducted a legal and 


1/ 


Q. Okay. And in this document on behalf of NeoRx 


17 


factual analysis to determine whether the named 


18 


fuu Mole ulaL, ncUTSA Luiidcnu LO ulc ulcsngc oi 


1 Q 


inventors were the actual inventors of the subject 


17 


invcniuiaiiip in uic dDovc^ucnoiictJ appiicauon irof n uic 


i O 
17 


matter daimed in the above-identified application;" 




juini invcniuianip ui Lawrence i^unz anu Mcnaru luein id 


2U 


correct? 


21 


the joint inventorship of Lawrence Kunz and John M. Reno;" 


21 


A. Yes, that* s what it says. 


22 


correct? 


22 


<j\f 09 yuu ic auuiiy iicic lu uic paLciiL Uiii^c, 


23 


A. Yes. 


23 


you had reviewed the complete record of the parent 


24 


Q. And then if you tum to the next page GCY 2969, 


24 


application to the 712 application; correct? 


25 


you see a certificate under 37 CFR 3.73B? 


25 


A. Yes. Thafs what it says, yes. 
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1 Q. And this states that this analysis was done in 

2 early 1996; correct? 

3 A. Yes. 

4 Q. And then going on to the next page GCY 2967 it 

5 states, quote, 

6 "In April 1996 the senior intellectual property 

7 counsel of NeoRx Corporation and outside patent 

8 counsel concluded that claims directed to a 

9 particular embodiment of the invention of which 

10 Richard A. Klein was a co-inventor were never 

11 presented in the above-identified application;" 

12 correct? 

13 A. Uh-huh,yes. 

14 Q. Now, in December of 1996 you had told 

15 Dr. Anderson that he was being added as a co-inventor to 

16 the 712 application; correct? 

17 MR. JOHNSON: Objection to form. 

18 BY MR. MAS: 

19 Q. And that was in the letter Kunz 17, which was 

20 marked earlier. 

21 A. Okay. Can you repeat the question? 

22 Q. Ms. Wight, isn't it true that in December of 

23 1996 you informed Dr. Anderson that he was being added as 

24 a co-inventor to the 712 application? 

25 A. In December of '96 you said? 


128 

1 Q. Now, this document was filed approximately a 

2 year later in April of 1997; con-ect? 

3 A. Yeah. 

4 Q. Now, in the petition NeoRx never told the patent 

5 office that it later determined in December 1996 that 

6 Dr. Anderson should be added as a co-inventor to the 712 

7 application; correct? 

8 MR. JOHNSON: Objection to form. 

9 THE WITNESS: No. 

10 BY MR. MAS: 

11 Q. Okay. NeoRx makes no mention of the analysis 

12 that you conducted in December of 1996 or the information 

13 that you provided to Dr. Anderson at that time stating 

14 that he was going to be added as a co-inventor; con-ect? 

15 MR. JOHNSON: Objection to form, 

16 mischaracterization. 

17 THE WITNESS: Con-ect. 

18 BY MR. MAS: 

19 Q. Okay. Now, if Dr. Anderson had been added to 

20 the 712 application as you said you would do in December 

21 of 1996, then UAB would have had rights to this 

22 application; correct? 

23 MR. JOHNSON: Objection, hypothetical, calls 

24 for~ 

25 MR. AL-SALAM: Lack of foundation. 
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1 Q. Yes. 

2 A. I'm trying to recall the letter. I think it was 

3 December of '96. 

4 Q. Okay. And now a few months later in April of 

5 1997 NeoRx petitioned the patent office to correct the 

6 inventorship of the 712 application; correct? 

7 A. Yes. 

8 Q. And in the petition that was submitted to the 

9 patent office, NeoRx did not, in fact, add Dr. Anderson as 

10 a co-inventor to the 712 application; correct? 

11 A. Correct. 

12 Q. Did you ever tell Dr. Anderson that a petition 

13 for correction was filed in the 712 case, but that he was 

14 left off? 

15 A. I don't recall. 

16 Q. Okay. Now, in the petition that was filed in 

17 April of 1997 NeoRx refers to an analysis that you 

18 performed in earty 1996; con-ect? 

19 A. Yes. 

20 Q. And according to the petition, your conclusion 

21 WflQ that Dr KiiHT atlH r\r Pann ^K/miI/4 t4^H .M.A—fc.— 

vYoa uioL ui . f\unz auu ut. KQno snouia 06 the (nventors on 

22 the 712; correct? 

23 A. Yes. 

24 Q. And that Dr. Klein should be removed; right? 

25 A. Yes. 
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1 THE WITNESS: Yes. 

2 BY MR. MAS: 

3 Q. Because Dr. Anderson had assigned all of his 

4 rights in his invention to the University of Alabama 

5 Research Foundation by that point; correct? 

6 MR. JOHNSON: Objection, calls for a legal 

7 conclusion, and mischaracterization of the documents. 

8 THE WITNESS: Yes. 

9 BY MR, MAS: 

10 Q. And by not adding Dr. Anderson to this 

11 application in ~ strike that. 

12 And by not adding Dr. Anderson as an inventor in 

13 the 712 application, NeoRx would be the only assignee; 

14 correct? 

15 MR. JOHNSON: Objection, fonn. 

16 THEWFTNESS: Yes! 

17 MR. MAS: 

18 Q. Now, do you know why NeoRx never informed the 

19 patent office of its inventorship review that it had 

20 perfomned in the December 1996 time frame? 

21 MR. JOHNSON: Objection, lack of foundation, 

22 mischaracterization. 

23 THEWFTNESS: No. 

24 BY MR. MAS: 

25 Q. Okay. Do you know why it only infonned the 
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1 


patent office of the inventorship review that it had 


1 


coHfiventor? 


2 


performed in early 1996, that is April of 1996? 


2 


MR. AL-SALAM: Same objections. 


3 


A. Yes. 


3 


MR. JOHNSON: Same objections. 


4 


Q. And why was that? 


4 


TVIE WITNESS: Whatever information I had at the 


5 


A. I don't recall spedficaify, but the 


5 


time when I communicated with Dr. Anderson would have led 


6 


inventorship change was apparently to the - these 


6 


me to believe that he was an inventor at that time. And 


7 


inventors here that are listed. 


7 


that would have been an honest statement of my 


8 


. Q. And that was the analysis you conducted in April 


8 


understanding at that time. 


9 


of 1996; con-ect? 


9 


BY MR. MAS: 


10 


A. Let me look. Yes. And with the further 


10 


Q. Okay. You never told the patent office of that 


11 


amendment. 


11 


Inventorship determination that you made in December of 


12 


Q. Okay. And by 19 -- by December of 1996 your 


12 


1996; correct? 


13 


conclusions with regard to inventorship had changed from 


13 


MR. JOHNSON: Objection, forni. 


14 


that you had concluded in April of 1996? 


14 


MR. AL-SALAM: Object to the fomn, asked and 


15 


MR. JOHNSON: Objection to form, compound, 


15 


answered. 


16 


vague. 


16 


THE WITNESS: I would - 1 did not infomn the 


17 


THE WITNESS: Could you restate that? 


17 


patent office, no. But the inventorship determination may 


18 


BY MR. MAS: 


18 


have changed or additional documentation may have come to 


19 


Q. Yes. By December of 1996 your conclusions with 


19 


light There may have been additional conversations. I 


20 


regard to inventorship had changed from your prior 


20 


cant remember this far back as to what happened exactly 


21 


conclusions in April of 1996; right? 


21 


at that time. 


22 


MR. JOHNSON: Objection to form. 


22 


BY MR. MAS: 


23 


THE WITNESS: Yes, according to - 


23 


Q. Well, bu^in fact, you refer all the way back to 


24 


BY MR. MAS: 


24 


a inventorship analysis that you performed over a year 


25 


Q. Yes, in fact ~ 


25 


before the April filing In 1997? 
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1 


MR. AL-SALAM: Did you finish your answer? 


1 


MR. JOHNSON: What was the question? 


2 


THE WITNESS: Yes, but I'm not - I don't recall 


2 


THE WITNESS: This was eight years ago. 


3 


which claims were in the case at that time. 


3 


BY MR. MAS: 


4 


BY MR. MAS: 


4 


Q. Right But what I'm saying is in your 


5 


Q. Okay. In fact, as of December of 1996 you 


5 


submission to the patent office in April of 1997 you refer 


6 


concluded that Dr. Anderson should be a named co-inventor 


6 


to a inventorship analysis that you performed a year 


7 


on the 712 application? 


7 


earlier In April 1996? 


8 


MR. JOHNSON: Objection to form. 


8 


A. Yes. 


9 


BY MR. MAS: 


9 


Q. And you make no mention at all of the changed 


10 


Q. Right? 


10 


analysis that you had in December of 1996? 


11 


MR. JOHNSON: Objection to form. 


11 


MR. JOHNSON: Objection to fonn. 


12 


THE WITNESS: I'm trying to make sure. Yes. 


12 


mischaracterization. 


13 


BY MR. MAS: 


13 


THE WTTWESS: If there was a change in 


14 


Q. Okay. Now, when you told Dr. Anderson in 


14 


determination, it would not have been - we would not have 


15 


December of 1996 that he should be a co-inventor on the 


15 


informed the patent office we made a detemnination and we 


16 


712 application, were you being honest with Dr. Anderson? 


16 


changed it or we changed it You wouldn't inform the 


17 


MR. AL-SALAM: Objection to the fonn of the 


17 


patent office unless it was relevant to an inventorship 


18 


question; 


18 


change. 


19 


THE WITNESS: I object to that 


19 


BY MR. MAS: 


20 


MR. JOHNSON: Form, argumentative. 


20 


Q. But- 


21 


MR. AL-SALAM: Yeah, it assumes ~ misstates the 


21 


A. But I dont recall particular circumstances. So 




testimony as well. 


22 


you're asking me to speculate on something I dont recall 


23 


BY MR. MAS: 


23 


fix>m eight years ago. 


24 


Q. Were you being honest with Dr. Anderson when you 


24 


Q. Okay. Now, there's no mention in your 


25 


told him in December of 1996 that he should be a 


25 


submission to the patent office about some additional 
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1 inventorship analysis that was performed after December of 

2 1996; correct? 

3 MR. JOHNSON: Objection to form, asked and 

4 answered several times. 

5 THEWTTNESS: About - say that again. 

6 BY MR. MAS: 

7 Q. Yes. Well, we know that you believe that 

8 Dr. Anderson should be a co-inventor of this application 

9 as of December 3rd, 1996; correct? 

10 A. Yes. 

11 Q. Okay. Now, in your submission to the patent 

12 office you dont tell them about any further analysis that 

13 was performed between December of 1996 and April of 1997; 

14 correct? 

15 MR. JOHNSON: Objection, mischaracterization 

16 that it's her petition. 

17 THEWnWESS: Actually, we do. It says in 

18 February of 1997. 

19 BY MR. MAS: 

20 Q. Right And these daims with regard to taxol, 

21 that had nothing to do with Dr. Anderson; correct? 

22 A. Correct. 

23 Q. Okay. In fad, this reference here is to the 

24 issue of whether John Reno was a co-inventor; correct? 

25 A. Yes. 


136 

1 several times before lunch. 

2 TMEWmiESS: I can answer as to why 

3 Dr. Anderson was not on the daims of the issued patent. 

4 I can't tell you exactiy when the amendments occun-ed or 

5 when the final daims issued, 

6 BY MR. MAS: 

7 Q. Okay. Well, I'm asking you right now with 

8 regard to the period of time just months after you told 

9 Dr. Anderson that he would be added as a co-inventor, do 

10 you know why he was not added as a co-inventor? 

11 MR. JOHNSON: Objection to the form, asked and 

12 -answered. 

13 TME WITNESS: I do not know why at this time he 

14 was not added. 

15 . BY MR. MAS: 

16 Q. Okay. Didn't NeoRx want to keep Dr. Anderson 

17 off these patents so that NeoRx would have the entire 

18 right, titie and interest to these patents? 

19 MR. JOHNSON: Objection - 

20 "mEwrrwESS: no. 

21 MR. JOHNSON: - to form, argumentative. 

22 BY MR, MAS: 

23 Q. Didn't NeoRx want to keep. Dr. Anderson off these 

24 patents because it was seeking to license or assign these 

25 patents to another party? 
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1 Q. Okay. Tm talking about Dr. Anderson. Do you 

2 mention anything about an analysis done between December 

3 of 1996 and the date this petition was filed where it was 

4 determined that Dr. Anderson should not ^ an inventor? 

5 MR. JOHNSON: Objection to form. 

6 TME WITNESS: If I understand correctly, you*re 

7 asking if there was mention in this petition about the 

8 inventorship detemiination or re-determination about 

9 Dr. Anderson. 

10 BY MR. MAS: 

11 Q, Where Is that? Where is there - 

12 A. I'm just saying that's what you're - is that 

13 what you're asking me? 

14 Q. Yes, yes. 

15 A. No, that would not be In here. 

16 Q. Okay. You mention that you may have seen 

17 additional docuPDents that changed your opinion. Is there 

18 any reference to that in this document? 

19 A. There would not be a reference to that in this 

20 document. It wouldn't be appropriate, as far as I can 

21 tell. 

22 Q. Do you know why Dr. Anderson was left off after 

23 you had told him in December, just four months earlier, 

24 that he would be added as a co-inventor? 

25 MR. JOHNSON: Objection, asked and answered 


137 

1 A. No. 

2 Q. Okay. Now, you never did add Dr. Anderson to 

3 the 712 application? 

4 A. No. 

5 Q. Okay. Did- you ever tell Dr. Anderson why 

6 throughout the entire prosecution following December 1996 

7 that he was never added to the 712 application? 

8 MR. JOHNSON: Objection. YouVe asked that 

9 question three or four times already. 

10 THE WITNESS: I don't recall whether we told him 

11 or not, but I don't have any recollection of it 

12 BY MR. MAS: 

13 Q. Okay. Why - why didn't NeoRx not follow 

14 through on what they had told Dr. Anderson? 

15 MR. AL-SALAM: That* s been asked a number of 

16 times. YouVe wasting a lot of time. 

17 MR. JOHNSON: Objection to form, asked and 

18 answered. 

19 THEWTTNESS: I dont know. We dont always 

20 notify every inventor of inventorship changes. 

21 BY MR. MAS: 

22 Q. No. My question was, why didn't you add 

23 Dr. Anderson? 

24 MR. AL-SALAM: That one's been asked a million 

25 times. 
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1 


MR. JOHNSON: Objection to form, asked and 


1 


1996 that Dr. Anderson should be named as a co-inventor; 


2 


answered. 


2 


correct? 


3 


THE WITNESS: Because I'm not dear as to 


3 


MR. JOHNSON: Objection to form, 


4 


timing, I can tell you that I know that the claims were 


4 


mischaracterization of the former testimony. 


5 


amended at one point in the issued daims based on 


5 


THE WITNESS: I actually don't know if those 


6 


information we had and discussions with outside counsel. 


6 


were the same documents. 


7 


Dr. Anderson would not be named on this 712 application or 


7 


o\/ kiln kiiAr*. 

BY MR. MAS: 


8 


patent, excuse me. 


8 


Q. Okay. Well, you certainly had reviewed those 


9 


BY MR. MAS: 


9 


documents at sonr^e point because in April of 1996 you had 


10 


Q. Now, the 712 application resulted in the 009 


10 


reviewed the quote, "complete record of the application;" 


11 


patent; correct? 


11 


right? 


12 


A. Yes. 


12 


MR. JOHNSON: Objection, vague. 


13 


Q. Okay. 


13 


THE WITNESS: The complete record meaning the 


14 


A. I don't have it in front of me. 


14 


file history? I mean, you're saying - yes. 


15 


Q. How did you reach or arrive at your 


15 


BY MR. MAS: 


16 


determination that Dr. Anderson should not be a 


16 


Q. I dont know what - did you review these 


17 


co-inventor on this patent? 


17 


invention disdosures and letters from Dr. Anc*-rson and 


18 


MR. JOHNSON: Objection to form, asked and 


18 


Dr. Kunz before December 3rd of 1996? 


19 


answered. 


19 


A. I reviewed whatever I had in our possession at 


20 


THE WITNESS: Based on discussions with outside 


20 


the time. I don't know If everything was in our 


21 


counsel and a review of documents that we had in our 


21 


possesion at that time or later. The documents are not 


22 


possession, we made the determination that Dr. Anderson 


22 


always all in one place. 


23 


was not an inventor on the 009 patent. 


23 


There may be things in, for example, with Dr. 


24 


BY MR. MAS: 


24 


Schroff or with Dr. Kunz or other files. So there's no 


25 


Q. What documents did you review? 


25 


way for me to know if we had everything at one time. And 




139 




141 


1 


A. We reviewed invention disclosures, the — there 


1 


things do come sometimes not all at the same time. 


2 


was a ~ a document as between Dr. Anderson and Dr. Kunz 


2 


Q. Do you recall having reviewed anything new in 


3 


as to early contributions, and at some - those are the 


3 


this later analysis? 


4 


primar/ documents. 


4 


A. I dont recall in this spedfic time frame, but 


5 


Q. Okay. Did you talk to Dr. Kunz? 


5 


I do recall receiving documents over the prosecution that 


6 


A. On a number of occasions. 


6 


may have been related to this. Everything did not come in 


7 


Q. About this issue? 


7 


one package at the beginning of these prosecutions. These 


8 


A. About the 009 patent daims and inventorship on 


8 


are very long and complex cases. 


9 


them? 


9 


Q. Now, what was it about the final dainns that 


10 


Q. Yes. 


10 


differed from the daims pending in December of 1996 that 


11 


MR. AL-SALAM: Ifs a yes or no question. Be 


11 


caused you to exdude Dr. Anderson as an inventor on this 


12 


careful not to disdose attomey/dient communications. 


12 


application? 


13 


THE WITNESS: Did I speak to Larry Kunz; is that 


13 


A. May I see the daims? 


14 


what you asked me? 


14 


Q. Yeah. 


15 


BY MR. MAS: 


15 


A. Are they in ~ 


16 


Q. Yes. 


16 


Q. You - 


17 


A. Yes. 


17 


A. I'm sorry. 


18 


Q. Okay. What did you discuss with Dr. Kunz? 


18 


MR. AL-SALAM: Can you point her to the daims. 


19 


MR. AL-SALAM: Instruct you not to answer. 


19 


BY MR. MAS: 


20 


BY MR. MAS: 


20 


Q. The 009 patent is Klein Exhibit 7, which I gave 


21 


Q. Did you speak with Dr. Anderson about this 


21 


you eariier. 


22 


issue? 






23 


A. I don't recall speaking with Dr. Anderson^ 


23 


Q. Yes. 


24 


Q. Now, these were the same documents that you 


24 


A. This patent - 


25 


reviewed when you made the determination In December of 


25 


MR. AL-SALAM: Tm sorry. 
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1 


MR. JOHNSON: Can we read back the question or 


1 


Biostenting in our ~ what we would - what we would 


2 


is there - 


2 


consider Biostenting. 


3 


BY MR. MAS: 


3 


BY MR. MAS: 


4 


Q. Yes. I want you to have before you the 009 


4 


Q. Okay. And what would you consider Biostenting? 


5 


patent Do you have that? 


5 


A. Ifsthe- 


6 


A. I do. 


6 


MR. JOHNSON: Objection to form. 


7 


Q. And you have those daims of that patent; 


7 


THE WITNESS: Okay. If s the contraction or 


8 


correct? 


8 


migration concept where an artery is - remains in the 


9 


A. Yes. 


9 


open position or stented open. 


10 


Q. And then Yd like you to take a look at the 


10 


BY MR. MAS: 


11 


daims that were existing in December of 1996, Kunz 


11 


Q. And is that as a result of the tiierapeutic 


12 


Exhibit 17. 


12 


agent? 


13 


A. Do I have Kunz Exhibit 17 in here? 


13 


A. Yes. 


14 


Q. Yes, you do. 


14 


Q. And is it your belief that Dr. Anderson had no 


15 


A. The daims in the 009 patent are directed to 


15 


contribution whatsoever to the Biostenting aspect? 


16 


a - the concept of Biostenting, which is the contraction 


16 


MR. JOHNSON: Objection to form. 


17 


or migration. 


17 


THE WITNESS: My understanding is it was 


18 


Q. Is that all that they're directed to? 


18 


Dr. Kunz's sole - well, I can't remember any of the 


19 


MR. JOHNSON: Objection, calls for a legal 


19 


other. But I — it is a NeoRx invention. If s Dr. Kunz's 


20 


condusion. 


20 


observation and invention. 


21 


MR. AL-SALAM: Also vague. 


21 


BY MR. MAS: 


22 


THE WITNESS: They all indude the Biostenting. 


22 


vyr\ay. i ly i^uc^uuil Was, lb H yoUF Dclier Uiai 


23 


We called it Biostenting — contraction or migration 


23 


Mfiucrson nau no invenuve concnDUtion to the 


24 


Biostenting concept. I'm looking at the independent 




Biostenting? 


25 


claims. Excuse me. 




A Vac 

M. les. 
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1 


BY MR. MAS: 


1 


Q. Do you understand that Dr. Anderson believes he 


2 


Q. So all of the independent daims in the 009 


2 


is a co-inventor on the 009 patent? 


3 


patent require Biostenting? 


3 


MR. JOHNSON: Objection, form. 


4 


MR. JOHNSON: Objection, vague. 


4 


THE WITNESS: I would -yes. 


5 


BY MR. MAS: 


5 


BY MR. MAS: 


6 


Q. Con-ect? 


6 


Q. Now, when you mention this Biostenting effect. 


7 


MR. JOHNSON: Objection, vague, calls for a 


7 


does that mean that the drug by itself ttirough its 


8 


legal conclusion. 


8 


anticontractile and antimigration mechanisms keep the 


9 


TME WITNESS: Oh, Fm sorry. There is a 


9 


lumen open? 


10 


daim - which one is that. With the exception of - 


10 


MR. JOHNSON: Objection, vague. 


11 


well, I don't know if that* s - let me look. Qaim 14 is 


11 


THE WITNESS: Thafs my understanding. 


12 


a cytoddal two-step process. The others are all 


12 


BY MR. MAS: 


13 


Biostenting. 


13 


Q. Now, let me have you look at daim 14. Who do 


14 


BY MR. MAS: 


14 


you believe were the inventors on daim 14 of the 009 


15 


Q. Okay. 


15 


patent? 


16 


A. To the extent I can look at these this quickly. 


16 


MR. JOHNSON: Objection to fonm, calls for a 


17 


Q. Okay. So you believe that all of the 


17 


legal condusion. 


18 


independent daims, but for daim 14, require Biostenting; 


18 


THE WITNESS: I believe Dr. Kunz had inventive 


19 


correct? 


19 


contribution. To tiie extent I can recall, Dr. Kunz. 


20 


MR. JOHNSON: Objection to form, calls for a 


20 


BY MR. MAS: 


21 


ici^o) ^Ajiivjuaiuii tc^aruifiy uic aaiiTi tcnns. 


21 


Q. You're aware fiDm the early documents between 


22 


TWEWrriMESS: Can I answer that? 


22 


Dr. Kunz and Dr. Anderson that Dr. Anderson also 


23 


MR. AL-SAUM: Yes, you may. 


23 


contributed to the aspect of using a binding protein or 


24 


MR. JOHNSON: Ifyou3n. 


24 


peptide capable of binding to vascular smooth musde 


25 


THE WTTMESS: The daims are directed to 


25 


cells; correct? 
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1 


MR. AL-SALAM: Objection, mischaracterizes the 


1 


have to look through the - 


2 


evidence. 


2 


BY MR. MAS: 


3 


THE WITNESS: I'm not sure thaf s correct. 


3 


Q. Okay. Well, let me have you then look to the 


4 


BY MR. MAS: 


4 


patent You can took to - and Til refer you to - since 


5 


Q. Okay. Do you believe that Dr. Anderson is a 


5 


you have the 009 patent, I'll find the dte for you. 


6 


co-inventor on claim 14 of the 009 patent? 


6 


Column 17. 


7 


MR. JOHNSON: Objection to form. 


7 


Do you have that? 


8 


THE WITNESS: I would be relying on - on my 


8 


A. Column again, 17? 


9 


outside counsel's analysis. Can I answer that? 


9 


Q. Column 17. 


10 


MR. AL-SALAM: You can answer yes or no. 


10 


A. Yes. 


11 


THE WITNESS: I don't believe he is an inventor 


11 


Q. Okay. And if you look at line 21 it states, 


12 


on that 


12 


quote, "Representative examples of cytoskeletal inhibitors 


13 


BY MR. MAS: 


13 


indude Colchisine, Vinbiastin, cytochalasins, et cetera." 


14 


Q. Okay. Let me have you turn back to Anderson - 


14 


Do you see that? 


15 


Kunz Exhibit 6. 


15 


A. I see, yes. 


16 


A. Yes. 


16 


Q. So according to the 009 patent Colchisine is a 


17 


Q. Okay. Actually, take a look at daim 5 on the 


17 


cytoskeletal inhibitor; correct? 


18 


009 patent. Do you see that? 


18 


A. It characterizes it, yes. 


19 


A. Yes. 


19 


Q, And in fact, if you turn to - to column 16 of 


20 


Q. Okay. And this is a dependent daim from daim 


20 


the 009 patent And at lines 47 there's a list of 


21 


lor 2? 


21 


cytostatic agents. 


22 


A. Yes. 


22 


Do you see that? 




v^. MiiQ ii oiaLCd i.naL, 1 nc mcuiuu ui uairn i or z 




A Voc 
M, ICS. 




wherein the therapeutic agent is a cytoskeletal inhibitor 


Z*T 


Q, And that also indudes adriamydn? 




or an analo9 thereof." 


ZO 


A. Yes. 
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1 


Do you see that? 


1 


Q. Thaf s another agent that Dr. Anderson mentions 


2 


A. Yes. 


2 


in his write-up in Kunz Exhibit 6? 


3 


Q. Okay. Now, if you turn to Kunz Exhibit 6. And 


3 


MR. AL-SALAM: Objection, lack of foundation. 


4 


this was the December 18th, 1990 letter from Dr. Anderson 


4 


MR. JOHNSON: Lack of foundation, 


5 


to Dr. Kunz? 


5 


mischaracterization of the document 


6 


A. Yes. 


6 


MR. AL-SALAM: Right 


7 


Q. Do you see that? 


7 


THE WITNESS: Is this a joint - It says If s a 


8 


A. Yes. 


8 


Peter Anderson and Larry Kunz write-up. 


9 


Q. And do you see on the third page of this 


9 


BY MR. MAS: 


10 


exhibit, whidi is part of the write-up prepared by 


10 


Q. Yes. Do you see that? 


11 


Dr. Anderson. Do you have that before you? 


11 


A. Yes. 


12 


A. Yes. 


12 


Q. And then he also mentions methoti-exate In the 


13 


Q. Okay. Now, at the top of the third page first 


13 


write-up induded with Kunz Exhibit 6. And thaf s another 


14 


fu!) sentence Dr. Anderson states, 


14 


cytostatic agent identified in column 16? 


15 


"Other cytotoxic substances that will either 


15 


MR. AL-SALAM: Who's he? 


16 


kill snrtooth musde cells, toxins, or prevent cell 


16 


MR- MAS: Dr. Anderson. 


17 


division, Colchisine, methotrexate, adriamydn, et 


17 


MR. AL-SALAM: I want to make that dear. 


18 


cetera, could also prevent restenosis if delivered to 


18 


You're saying that he wrote that? 


19 


the PTCA site." 


19 


MR. MAS: Yes. 


20 


Do you see that? 


20 


MR. JOHNSON: Objection, the author's - 


21 


A. Yes. 


21 


MR. MAS: I think the evidence is very dear on 


22 


Q. Now, Colchisine is a cytoskeletal inhibitor; 


22 


that. 


23 


correct? 


23 


MR. JOHNSON: Objection, mischaracterization of 


24 


MR. AL-SALAM: Objection, lack of foundation. 


24 


the evidence. It dearly lists both of them as authors. 


25 


THE WITNESS: I don't recall specifically. I'd 


25 


BY MR. MAS: 
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1 


Foundation join in its request; con'ect? 


1 


767254. Do you see that? 


2 


MR. AL-SALAM: Object to the form of the 


2 


A Yes. 


3 


question. 


3 


Q, AtkI the priority request is requested for 


4 


mEWrTNESS: Yes. 


4 


September 27, 1991, which was the filing date of the 254 


5 


BY MR. MAS: 


5 


application; correct? 


c 
D 


Q. Okay. I think you can put that application 


6 


A. Yes. 


7 


aside for a bit Maybe put it on the chair. 


7 


Q. Okay. Now I would like you to turn to BSX 


8 


A. I thought there was a rubber band. 


8 


404589. 


9 


Q. You don't need - okay. You can put the rubber 


9 


A Yes. 


10 


band on. It's fine. And I would like you to relocate" 


10 


Q. Do you have that before you? 


11 


Wight Exhibit 9, which was the PCT file history. I 


11 


A Yes. 


12 


believe thaf s in the stack next to you. 


12 


Q. And this is a request for withdrawal of priority 


13 


MR. JOHNSON: You said Wight 9, the PCT? 


13 


daim in the PCT file; correct? 


14 


MR. MAS: Yes, Wight 9. 


14 


A Yes. 


15 


TOE WITNESS: Oh, there it is. 


15 


Q. And referring you to the - the first paragraph, 


16 


BY MR. MAS: 


16 


it states, quote. 


17 


Q. Now, I would like you to turn in the PCT file 


17 


"Applicant respectfully requested in connection 


18 


histor/ to Bates numbers BSX 404593. 


18 


with the above-identtfied international applkatlon 


19 


MR. JOHNSON: What page? Fm sorry. I have the 


19 


the daim for priority based on U.S. patent 


20 


wrong exhibit What number did you say? 


20 


application number 07 slash 767254 filed 27 September 


21 


MR. MAS: Wight Exhibit 9, which is the PCT file 


21 


1991 be withdrawn under rule 90.3." 


22 


history. 


22 


You see that? 


23 


MR. JOHNSON: Right And what was the Bates 


23 


A Yes. 


24 


number? Tm sony. 


24 


O AnH f^Pn xY ctnf'ac " I KarofnrA ni iKtiz-sHnn nif 
V^> /MnJ Ulcii IL diaLCa, 1 nci ciOfc, pUUllCaUOn OT 


25 


MR. AL-SALAM: You don't have that exhibit 


25 


the international application under article 21 2A should 
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1 


This is — say it again. 


1 


not occur until March 1994." 


2 


MR. MAS: Okay. Wight Exhibit 9. Why don't we 


2 


Do you see that? 


3 


turn to BSX 404591. 


3 


A I do. 


4 


MR. JOHNSON: At least I feel a little bit less 


4 


Q. So in this document NeoRx is requesting that the 


5 


like Tm going crazy. 


5 


prior priority daim to the 254 application be withdrawn; 


6 


BY MR. MAS: 


6 


correct? 


7 


Q. Do you have that page? 


7 


A Yes. 


8 


A. I do. 


8 


Q. And bi doing that NeoRx is able to postpone the 


9 


Q. And this is a PCT request; correct? 


9 


publication date of the PCT application until Mardi of 


10 


A. Yes. 


10 


1994; correct? 


11 


Q. And the applicant and address listed at the top 


11 


MR. JOHNSON: Objection to form. 


12 


is NeoRx Corporation. Do you see that? 


12 


THE WITNESS: Thats tfie result of this, yes. 


13 


A. Yes. 


13 


BY MR. MAS: 


14 


Q. And the further applicants and further inventors 


14 


Q. Okay. If - if NeoRx had kept the priority 


15 


are listed as Lany or Lawrence Leroy Kunz? 


15 


daim to September of 1991, the application would be 


16 


A, Yes, 


16 


published much earfier; correct? 


17 


Q. Now, if you turn to BSX 404593, which is two 


17 


MR. JOHNSON: Objection, vague. 


18 


pages later. 


18 


THE WITNESS: I dont remember my PCT rules, but 


19 


A. Yes. 


19 


I think so. 


20 


Q. You see there's a signature by Michael Levine? 


20 


BY MR. MA<^* 


21 


A. Yes. 


21 


Q. Okay. So by withdrawing the priority daim. 


22 


Q. And thats a signature on behalf of applicant? 


22 


NeoRx is able to keep tiie application seaet for a longer 


23 


A. Yes. 


23 


period of time; con-ect? 


24 


Q. Okay. Now, in the middle of the page there is a 


24 


MR. JOHNSON: Objection to form, 


25 


request for priority to U.S. application number 07 slash 


25 


mischaracterization. 
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1 with Boston Scientific on that subject. 

2 A. In the late '90s. 

3 Q. Okay. Now, were those - were those discussions 

4 successful? 

5 a: No. 

6 Q. Okay. Now, in September of 2002 were a second 

7 round of discussions begun with Boston Scientific? 

8 A. Yes. 

9 Q. Okay. And were you Involved in those 

10 discussions? 

11 A. From time to time. 

12 Q. Lets have the court reporter mark Exhibit 13, 

13 which is a one-page document bearing Bates numbers 41 1258. 

14 (Whereupon, a letter to Anna Lewak Wight from 

15 Jana Brusacoram dated September 8, 1998 was marlced as 

16 Exhibit-13 for identification.) 

17 Can you identify Exhibit 13? 

18 A. irs a letter from outside counsel about an 

19 issuance. 

20 Q. And this letter is dated September 8th, 1998; 

21 correct? 

22 A. Yes. 

23 Q. And it's addressed to you? 

24 A. Yes. 

25 Q. And it Informs you of the issuance of U.S. 


208 

1 (Whereupon, a facsimile to Jan Embretson from 

2 Anna Lewak Wight dated January 10, 2003 was marked as 

3 Exhibit-14 for identification.) 

4 A. Yes. 

5 Q. Do you recognize this document? 

6 A. Yes. 

7 Q. Is this a letter from you to Jan Embretson dated 

8 January 10th, 2003? 

9 A. Yes. 

10 Q. And Jan Embretson is the attorney responsible ' 

11 for the prosecution of the Kunz and Grainger patents? 

12 A. Yes. 

13 Q. And this letter attaches the UAB license and 

14 option agreements; con-ect? 

15 A. Yes. 

16 Q. Okay, And thafs the 1991 agreement between 

17 NeoRx and UAB and the 1993 agreement between NeoRx and 

18 UAB? 

19 A. Yes. 

20 Q. Okay. I'd like to have the court reporter mark 

21 as Wight Exhibit 15 a document bearing Bates numbers NeoRx 

22 28488 through 28500. 

23 (Whereupon, a facsimile to Jan Embretson from 

24 Anna Lewak Wight dated Januar/ 16, 2003 was marked as 

25 Exhibit-15 for identification.) 


.207 

1 patent 5,811,447? 

2 A. Yes. 

3 Q. It states that it wilJ issue on September 22nd, 

4 1998? 

5 A. Yes. 

6 Q. I'd like to hand you a copy of the 447 patent, 

7 which is Anderson Exhibit 14. 

8 (Whereupon, Anderson Exhibit- 14 was placed 

9 before the witness.) 

10 A. Yes. 

11 Q. Okay. You were invoived with the prosecution of 

12 the 447 patent; correct? 

13 A. To the extent I was involved In the prosecution, 

14 most of it is done by outside counsel. 

15 Q. You directed outside counsel with regard to the 

16 prosecution of the 447 patent; correct? 

17 MR. JOHNSON: Objection, vague. 

18 THE WITNESS: Yes. 

19 BY MR. MAS: 

20 Q. Now, was the 447 patent part of NeoRx's 

21 cardiovascular portfolio? 

22 A. Yes. 

23 Q. Let me have the court reporter mark as Wight 

24 Exhibit 14 a document bearing Bates numbers NeoRx 41568 

25 through 41591. 


209 

1 Do you recognize this document? 

2 A. Yes. 

3 Q. Is this a letter from you to Jan Embretson dated 

4 January 16th, 2003? 

5 A. Yes. 

6 Q. And in this tetter to Miss Embretson you attach 

7 Dr. Anderson's assignment of his application and invention 

8 to the University of Alabama Research Foundation? 

9 A. Yes. 

10 Q. And you also attach the assignment of Dr. Kunz 

11 with regard to his application and invention to NeoRx? 

12 A. Yes, 

13 Q. And then there is a series of other 

14 assignment-related documents attached to the letter? 

15 A, Yes. 

16 Q. Corrert? 

17 A. Yes. 

18 Q. Let me have the court reporter mark as Wight 

19 Exhibit 16 a document bearing Bates numbers NeoRx 55884 

20 through 55 -- actuatiy, the document is a sw-page 

21 document, each page which is Bates numbered NeoRx 55884. 

22 (Whereupon, a fax transmission to Dr. Peter 

23 Anderson from Janet Embretson dated January 30, 2003 was 

24 marked as Exhibit-16 for identification.) 

25 Do you recognize Wight Exhibit 16? 
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1 
i 




1 


patent, then NeoRx would not be able to assign the entire 




0 Anrl what ic it? 


2 


right, tide and interest to that patent to Boston 




A Tt'c a Ipttpr frnm Ian Fmhrptcnn tn 

/\> XL 3 0 ICLLCI 1 1 UN 1 jail UIIIUICwUII \\J 


3 


Scientific' correct' 


A 
*T 


r\r AnHprcTin 
Ul. MmUCIo'JII. 


4 


MR. AL-SALAM: Objection. 


c 
D 


V^, ILd uoLCU Joi luai y *j\J\Jif 


5 


MR. JOHNSON: Objection to form, calls for a 


0 


A Ypc 
M. Tea. 


6 


legal conclusion. 


7 


AnH what" Hnpc 1+iP Iptfpr fonrpm? 


7 


THE WITNESS: I believe if he was appropriately 


Q 


A It ;tctfc him — 


8 


named. 


Q 


MR lOHWcinN' Ohiprtinn lark nf foundation 


9 


BY MR. MAS: 


in 

lU 


Ym 1 /"an nn ahpaH 
1 UU Can otiCaU. 


10 


Q. If Dr. Anderson was a co-inventor on the 447 


1 1 

11 


THF \A/TTWPCQ* Tt'c a Ipttpr tnHiratPC that chp 


X\ 


patent, then the University of Alabama Research Foundation 




tf^rtUo tn/tth him pnr'tACpH Hf^nimpntc for fhanninfi 
spOKc Wltn inrH/ ciiLiUbcu uuLuniciiLa lur uiaii^iiivj 


12 


would have rights to the patent, also; correct? 


IJ 


invenrorsnip anu uairns in uie uurupcaii ijolcml 


13 


MR. JOHNSON: Objection to form, calls for a 




art rtf 

dppilC^UUl). 


14 


legal conclusion. 


ID 


PV MQ MAQ* 


15 


THE WITNESS: If he was a co-inventor, yes. 


lb 


y. NOW/ inis leccer to ur. Anuerson is rcqucsung 


16 


RY MR MA<^* 


17 


that Dr. Anderson agree to be removed as an inventor on 


1 7 

X/ 


C\ rWzoj Mau/ ho \Aiac namp/1 rin thp '447 natpnt* 


ItJ 


the 447 patent; correct? 


18 


correct' 


ly 


MK. juniMjiJiN. L/DjcCuon to rurm. 


19 


A Ypc nrininalK/ 




TVJP \A/rTWFCC' Vac 

1 nt wj. 1 iMcoo. Tes. 


20 


Q, Okay. 


21 


BY MR. MAS: 


21 


A- But so were a whole slew of inventors who don*t 


22 


Q. Okay. Now, at the time you wrote this letter — 




UclUliy UlClc. 


23 


and by you, I mean NeoR> - wrote this letter to 


23 


Q. Now, In January of 2003 when you asked 


24 


Dr. Anderson, NeoRx was in discussions with Boston 


24 


Dr. Anderson — 


25 


Scientific concerning the cardiovascular portfolio; 


25 


A. Uh-huh. 




Zll 




■Ji 

ZIJ 


1 


correct? 


I 


f\ — frrt hp taUon rtff tho riafpnt u/hat rlirl ho cav? 
V^, — Lu DC taKcn UIT LTlc paLcilL, WHaL UIU lie ody: 


2 


MK, JUnfMoUN. UDjecuon to rorm, lacK 01 


7 
Z 


MD Al -CAI AM* r^hipT+inn lar't c\f frti inrlatiArt 
lMr\* AL OML>\rl. \JUjCL.lJUn, IdUK Ul lUUMUaLtUII. 


3 


foundation. 


•3 
6 


Did you say what she asked him? 


4 


1 nt wi ( iNcob. Tes, 1 uiinK we were in 


A 
t 


RY MP MAQ* 
DT rllv. riAJ. 


5 


discussions. I don't know — 


D 


\l. MO. vvricn LT, AfiucioUii wd» doivcu LU ayicc lu uc 


0 


DV MD MAC* 

DT rlK. rlAb. 


c 
D 


t'^lron rtff t4^o natont tA#Kat' \Afae h!c rocr»r*ncp7 

LaKcn urr uic *i*t/ pdLcnL, wiiat wds iiib icbpuiibcr 


-7 
/ 


v^. well, 1 ulinK — 


7 

/ 


MR Al -^Al AM* 1 arlf nf f ni inrlatinn 
I'llV. OnL.nl'1. LjdUK Ul lUUIIUdUUII. 


Q 


A. Tes, It says uiat we sent uie portroiio. 


Q 


MR irtHMQnN- nhiprtinn tn fnrm 
rllv. JLJrlHjWH. VJUJCLUUli LU tUIIII. 


Q 


Tes, in oepiemoer or zuuz, correcir 


Q 


TVIF VA/F I'KIFCQ' Mo Hirln't rpcnnnri tn mp 

1 nc VVI 1 iNCOo. nc uiuii l rcspunLi lu itic. 


in 


A Dinht 


in 

XU 


RY MR MA^- 


11 


v^. iMuw, ir LT. Mfiucrbun rciiidiiicu uii uic ^r^/ paLciiL, 


1 1 

XX 




xz 


MonDv \Afm ilH ho ahia tn accinrt thp pnKro Hrtht HHo 
INcOfvX WUUlU itUL UC dUIC LU OdbiyM UIC ClIUlC TI^IIL, UUC 


x^ 




1 7 
x^ 


anH intoroct trt that natpnt trt RrtctAn Qripntifip* r'nrTPr+7 
dilu IIILCIC^L LU UidL pdLCML LU OU^LUII OUCliUMl,, UUilCvLf 


13 


0 \A/hn HiH hp rPcnnnH tn? 

V^. VVIIU UIU lie IC3|JUIIU LU. 


14 


MP irtHN^niM* nhiprtinn tn form rallc fnr a 


14 

XT 


MR lOHN^HN* nhiprtinn tn fnrm 
riiv. junt^iowii. wujcLuuii lu luiiii. 


ID 


lonal r'f\T\r^t teir\n 

legal conclusion. 


1 c 

X3 


TVIF \A/l I l^JFCQ* T hoi i PUP hp rpcnnnHorl tn 
inc vvx 1 iicoo. X uciicvc iic rc^puiiucu lu 


xo 


THF Wi 1 i\IFQ^* If hp rpmainpri nn thp natpnt? I'm 


16 


Mice Fmhrptcnn 

1 IIOS LIIIUICLaUll. 


1/ 


tr\/inrt tft rwall tho ^hain fnr thpcp accinnmpntc 
Lryiny lu rcL-aii uic uidiii lur uicdc aasiyiiiiiciiLs* 


17 


BY MR 


1ft 
xo 


□Y MR MA<:* 


IR 
xo 


V^> MilU WlldL Wd9 Ilia ICspulloC: 


1Q 
x^ 


d \A/ptl fin urti 1 cpp nn thp farp of thp 

vvcii, UU yuu 3CC uii uic lauc ui uic ^rjf 


19 


A Hp tpAicpH thp cinn thp Hnnimpnt 

r\t IIC 1 CI USCVJ UIC 3IMI 1 UIC UVi'^.UI 1 Id IL« 


zu 


patent *" 


20 


C\ Okav/ Klnuf cn ho rofi icp^ tn Kp tskpn nff nf thp 

L/Koy. I^UW, aU lie iCIUaCU LU UC La^CII UII Ul UIC 


21 


A. Uh-huh. 


21 


447 patent as a co-inventor; correct? 


22 


Q. Dr. Anderson is listed as one of the 


22 


MR. JOHNSON: Objection to form. 


23 


inventors? 


23 


THE WITNESS: He wouldn't sign the document; 


24 


A. Yes. 


24 


correct. 


25 


Q. And if he remained as a co-inventor on the 447 


25 


BY MR. MAS: 
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1 


Q. Now, why was alt this done five years after the 


1 


A. Fm sorry. 


2 


447 patent had issued? 


2 


Q. At no time prior to January of 2003 did NeoRx 


3 


MR. JOHNSON: Objection, calls for speculation. 


3 


attempt to remove Dr. Anderson from the 447 patent; 


4 


form. 


4 


correct? 


5 


THE WITNESS: In preparation for licensing or 


5 


A. I don't know. I know there were petitions filed 


6 


sale of the portfolios we looked at a number of things in 


6 


in several of the cases prior to this time. I don't know 


7 


preparing the files for diligence and noted that in a 


7 


if it was in this case. 


8 


number of instances, and this case was one of them, there 


8 


Q. Okay. But to your knowledge, the patent office 


9 


was improper inventorship which had carried forward from 


9 


had not removed Dr. Anderson from the 447 patent 


10 


eariier applications. For example, in this case there 


10 


previously; right? 


11 


were seven inventors that most of which did not belong on 


11 


A. As far as I know, no. 


12 


this case. 


12 


Q. Let me hand you a copy of what's been previousty 


13 


BY MR. MAS: 


13 


been tk\s^&A as Anderson Eyhihit 1 "X 


14 


Q. Now, Dr. Anderson didn't believe he was an 


14 


(Whereupon, Anderson Exhibit- 13 was placed 


15 


improper inventor on the 447 patent; correct? 


15 


hpfftrp Hip witnpcc ^ 


16 


MR. AL-SALAM: Objection, lack of foundation. 


16 


Do voii rp<~nnni7P AnHprenn Fv'hihi^ 1 


17 


calls for speculation. 


17 


A Ifs t+lP rp<a^nnv frnm Hr Anrlprcnn fn Ian 


18 


MR. JOHNSON: Objection to form. 


18 


Embretson 


19 


THE WITNESS: I can't teil you what Dr. Anderson 


19 


O Okav Wprp vou nroviHprl a rnn\/ nf i+»tc nrmnm ic 


20 


said. I 3n tell you that he had not signed the petition. 


20 


to this deposition? 


21 


BY MR. MAS: 


21 


A. No. 


22 


Q. Now, the reason that NeoRx was seeking to remove 


22 


Q. Miss Embretson did not send you a copy of this 


23 


Dr. Anderson from the 447 patent was because it was 


23 


response? 


£A 


preparing to sell these patents to Boston Scientific; 


24 


A. You mean not in preparation, no. Yes, I believe 




correct? 


25 


she sent me copy. 


1 


215 




217 


MR. JOHNSON: Objection, mischaracterization. 


1 


O Anr) vnii'rp au/aro Hiat in Hiic tot+or ¥r\ 
v^. raiu yuu IC owaic ulaL 111 Uio IcUcr lO 


2 


THE WITNESS: We were attempting to correct 


2 


I M»s uiiiuicL^uii wf. MTiacraun Maicu uldt, QUOCe, bome OT 


3 


improper inventorship on certain of the patents where it 


3 


uic ^iiiiiaiy uaiiiia afc uic uiicu rc5uii Oi my inpui. 


4 


had been mistakenly carried forward from an earlier case 


4 


I Ilia uiairn wouiu nui nave ueen possioie witnout my oirect 


5 


such as this case. 


5 


invofvpmpnt ^nri ortpntifir pynprHco " 


6 


BY MR. MAS: 




uu yuu bcc uiotr 


7 


Q. Okay. NeoRx had been attempting to license or 


7 


A. Yes. 


8 


assign its cardiovascular portfolio for years before it 


8 


O And hp'^ rpfptrinn tn thp fm ir rlaimc nf fhp AA1 


9 


finally struck a deal with Boston; correct? 


9 


patent? 


10 


MR. JOHNSON: Objection, mischaracterization. 


10 


MR. JOHNSON" Obiecdon lade nf fnunrlaHnn 


11 


THE WITNESS: We did sell them in 2003 to 


11 


BY MR MA^* 


12 


Boston. 


12 


0. Do vou see that"? 


13 


BY MR. MAS: 


13 


A Ypc T cpp uihat" ha cauc 
r\t 1 ca, 1 dec Wlial ric days. 


14 


Q. Okay. And it had been trying to license or 


14 


0 And hp l^pn mjirirc iin usrimic r*laimc u/ith /■Ar^in 
r-uiu lie uicii iiiaii^ up vdiiuus Udirio Wlul Certain 


15 


assign its cardiovascular portfolio for many years prior 


15 


contributions that hp h^rl tn thp vsrim ic rtaimc in fhtt AA7 

wwi (U ihrwuwi 1^ U lab lie 1 lOU LV LI IC Vai IUU3 UCllllK> III UlC 


16 


to that to various companies; correct? 


16 


patent? 


17 


MR. JOHNSON: Objection to form. 


17 


MR. JOHNSON* GbiprKnn micrharArtPriTsHnn 


18 


THE WITNESS: Yes. 


18 


tack of foundation. 


19 


BY MR. MAS: 


19 


BY MR. MAS* 


20 


Q. And at no time prior to January of 2003 did 


20 


Q. Do you see that? 


21 


Boston try to remove Dr. Anderson from the 447 patent? 


21 


A. Yes. I'm sorry. I see where he marked it 


22 


MR. JOHNSON: Objection. Can you just look at 


22 


Q. Okay. Did NeoRx reassess whether Dr. Anderson 


23 


that question? You said Boston. 


23 


should be a co-inventor on the 447 patent after receiving 


24 


BY MR. MAS: 


24 


this? 


25 


Q. I misspoke, I apologize. Thank you. Counsel. 


25 


A. Yes. 
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1 


o And what has it decided' 


1 


Q. And then he states, "I believe this should 


"5 
i. 


A Hr Anrlpnion is not an inventor on this 


2 


address your questions regarding inventorship." 




ar^r\tir*aHnn Yac hP nnt 


3 


A. Yes, 


4 


r\ o^av/ — Rnctrin ^ripntiftr PYnrpo^prt a 


4 


Q. Do you see that? 


5 


concern reyaruiny uic invcoiuiainjj ui uic "n/ poLciiL 


5 


A. Uh-huh. 


D 




6 


Q. So Boston was concerned about the inventorship 


7 


MR. JOHNSON: Objection to form, foundation. 


7 


on the 447 patent? 


Q 

o 


THF WTTNF^^i* Of thp 447*? 


8 


MR. AL-SALAM: Objection, lack of foundation. 


q 


BY MR MAS' 


9 


THE WITNESS: I'm not sure I know. He obviously 


10 


Q. Yes. 


10 


answered a question about it, but - 


1 1 


A Arhtallv I'm nnt «;nrp that thev soecificallv 


11 


BY MR. MAS: 


1 "5 

1/ 


were contcrnca auuuL uii^. i m nui ^uic. 


12 


Q. And then at the bottom of the page is the e-mail 




n 1 pt mp hand vou a coov of an exhibit I'll mark 


13 


from Scott Talbot at Boston to Jim Lisbakken. Do you see 


1 4 
In 


•n.e- \A/t/-)hf PvKihtf 1 7 

aS wiyni cxniuii. x/. 


14 


that? 


lb 


^\A/Karaimnn an a— mail frrvm laiDPC t ichtalflfPn tn 

[ wnereupon, on c^rnaii irurii jaiiics tjsuai^^cii lu 


15 


A. Yes. 


lb 




16 


Q. And again, this e-mail regards the 451 and 793 


17 


for identification.) 


17 


annliratinn^ and 11 ^ natPnt 811 447 You cpp that** 


1 Q 

io 


V\f\ \if\\ 1 hauo t+iaf drtr'i tmpnt in fmnt nf vni i7 
L'O you nave Ulai OULUiliciiL III tiuriL ui yuur 


18 


A Uh-huh 


1 Q 


A. un~nun. 


19 


O And Scott Talbot states to Jim Lisbakken. Quote. 




r\ And dn \/nti cop Hip p-mail at thp trirt nf Hitc 
v^. MHu UO yuu dec Ulc tr^fllall oL UIC lujj UI una 


20 


"Can you please confirm that all three of these are 


21 


page? 


21 


omitted because inventorship was corrected to exclude any 


22 


A 1 Ik k> >K 

A. Un-nun. 


22 


r^amhridnp invpntnrc and nrnvidp dnn impntation of that 

\.aal 1 ILfi iUUC lilVCIttUlO ul l\J ^1 WlUC UUkAJI i ici iiauwi * Wl u<a^ 


23 


Q. And it's from Jim Usbakken to Scott Talbot? 


23 


change." 


24 


A. Uh-huh. 


24 


Do you see that? 


25 


Q. On March 26th, 2003? 


25 


A. Yes. 
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1 


A. Yes. 


1 


C\ And ^mtt anain innuirino ac to the 


2 


Q. And you're copied on this e-mail? 


2 


invpntnr^hin rtf thp 447 natPnt? 


3 


A. Yes. 


3 


MR JOHNSON* Obiection to fomn 

1 lr\» JWIllvwvlvi WwJ wwWwl 1 I villi* 


4 


t2. Ana tne e-maii (S rrom Jim usoaKKen to ocuu. 


4 




D 


Diun) ar DOSion ocienunC/ correct: 


5 


MR. JOHNSON: Lack of foundation. 


O 


A Ypc 


6 


THE WITNESS: Yes. 


/ 


Jt^niMOWIM* VJUJCUtJUll, itlldLllalal^LcllZaUUII. 


7 


BY MR. MAS: 


Q 

o 


RY MP MAQ* 
DT rlrt. riAO. 


8 


Q. So as of January 30th, 2003, Dr. Anderson would 


Q 


n ArhialK/ ^Irntt Talhnt7 


9 


not agree to be removed as a co-inventor on the 447 


1 n 


A Vpah T'm cnrrv* pnrrpf+ 


10 


patent^ correct? 


1 1 
11 


O And dn \if\\i cpp it cave ^rritt "T iindprctj^nd 


11 


A. Yes. 


1 7 


l+iaf' KlanDv'c m rt^ldp riatpnt rrw incpl Hac fnnA/Ardpd frfi \/ni I 
tilat HcUfxA 3 uuLblUC paLCt IL vJJUiidCi Had luiwaiucu \\j yuu 


12 


Q. Now, in April of 2003 NeoRx entered an agreement 


ij 


■H^A in\/ant'nrpKin r*Kanna infnrmaKrtn ronafdinn IriP 447 

trie invcMLurbiiip Liianyc iruutiiiduuii icyaiuiii^ uic nn/ 


13 


with Boston Scientific relating to its cardiovascular 






14 


portfolio^ collect? 




A 1 Ih-htih \/Pc 
M. Uii iiuii, yco* 


IS 


A. Correct. 


i.O 




16 


Q, And in that agreement NeoRx assigned to Boston 


17 


A Hp \Arac T KpIIpvp rniincpl fnr Rn^nn ^ripntifir 


17 


Scientific the Kunz chain of patents, con'ect? 


18 


n Okav And thpn thprp's — then it reads 


18 


A. Yes. 


1Q 


"Oiitcidp natpnt mtincpl tPllQ mp thp follnvuinn 


19 


Q. Okay. Now, did NeoRx ever infomi the University 




with rp^npfl" tn vniir nup^inn^ rpaarriiriQ the two 


20 


of Alabama Research Foundation that it was assigning to 


21 


applications. A, the 447 patent issued out of the 


21 


Boston Scientific a patent on which Dr. Anderson was named 


22 


793 application that you cited, and then B, the 451 


22 


as a co-inventor? 


23 


application is the abandoned parent of the 793 


23 


A. Not to my knowledge. 


24 


applicatjon." 


24 


Q. Okay. Yet in the agreement that NeoRx reached 


25 


A. Uh-huh. 


25 


with Boston Scientific it did, in fact, assign the 447 
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206-281-7001 
Fax ^-284-7113 



February 19, 1993 



MS. Lucy Hicks 

The DAB Research Foundation 

X13 Jordan Hall 

1B25 University Boulevard 

OAB Station ♦ 

Binningham, Alabama 35294-2010 

Ro: Patent Applicatione • "Therapeutic X&liibitor of vaecular 
Saooth Husele Cells*^ 

Dear Ms. Hicks: 

Pursuant to our discussion earlier today, enclosed please find the 
folloving documents: 

* Parent application USSN 767,254, filed September 27, 1991 
CKunz and Anderson) 

* CIP filed as POT, designating US, filed September 25, 
1992 (Kun2) 

* US CIP of CIP, filed January 28, 1993 (Kunz and Klein) 

I understand that the second and third docuzaents will be treated as 
NeoRx Confidential Information, and that, upon completion of this 
inventorship analysis, these documents will be retained in your 
Legal Departinent or destroyed. The first document (joint 
invention) is provided for your reference and files. 

Please contact me if I can help distill these inches of paper to a 
manageable form. My direct number is (206) 286-2525^ if either you 
or Dr. Anderson has any questions. 

Very txruly yours, 




Debra K. teith, J^D,, Ph.D- 
Director, Intellectual Property 



cc: R. Schroff 
L. Kunz 



NeoRx 100017 
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you were differentia«-g with respect to the actual 
research collaboration, do you understand that that 
collaboration was limited to conjugates of monoclonal * 
antibodies with toxic agents? 

MR. MELORO: Objection; vague and ambiguous. 
Also, lack of foundation. 

THE WITNESS: I still dont understand the 
question, whether you want to know whether the 
collaboration was limited in the sense that that* s all 
they worked on or whether it was limited in the sense that 
thafs all they were allowed to work on. 

What are you asking me? 
BY MS. McNICHOLAS: 
Q. Let me try again. 

What did the collaboration between 
Dr. Anderson and the University of Alabama and Dr. Kunz at 
NeoRX involve? 

MR. MELORO: Objection. Vague and ambiguous; 
lack of foundation. 

THE WITNESS: In general, it involved ways to 
.treat restenosis, . The specifics of what all they, 
investigated or contemplated Investigating, I dont 
remember. 

MS. McNICHOLAS: Thank you. 
I'd like to mark now as Schroff Exhibit 60 



1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
.21 
22 
23 
24 
25 



Q. Could you tell me generally what tfie 
procedure vyas for filing a new application at NeoRX at ti>e 
time of this letter in 1993? 

MR. MELORO: Objection; lack of foundation that 
there was a procedure. 

THE WTTNESS; No, I couldnt define to you a 
procedure that would have necer-^rtly been followed. 
BY MS. McNICHOLAS: 

Q. Was there any kind of process or guidelines 
that the company put forward in order to protect new 
intellectual property coming out of the research group? 
MR. MELORO: Objection; vague and ambiguous. 
THE WITNESS: Were there guidelines. 

There probably were. I don't remember what 
they might have been at that time. 
BY MS. McNICHOLAS: 

Q. Do you recall whettier there was a patent 
committee at the time of tfiis letter in 1993 at NeoRX? 

A. There was a patent committee at different 
times. Whether - in what form it existed at this 
particular time, I dont know. 

Q. And Dr. Leith, who signed this letter as 
director of intellectual property, she was the in-house 
patent counsel at NeoRX at this time? 

A. She was one of them. I dont believe she was 
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a document with Bates No. NeoRX 100017 

(Whereupon, a 1-page letter to Lucy Hicks from 
Debra Leitii dated 2/19/93 was marked Exhibit-60 for 
identifiration.) 
BY MS. McNICHOLAS; 

Q. Dr. Schroff, can you identify Exhibit 60? 
A. (Witness peruses document.) 

Ifs a letter from Debra Leith to Lucy 
Hicks at the University of Alabama. 

Q. And do you see that you were copied on this 
letter? 

A. I see that. 

Q. Referring to the first paragraph of the 
letter, there are three documents referenced, three patent 
applications. 

Do you see that? 
Mm-hm. 

Do you recall these three applications? 
No. 

Do you recall working with Dr. Leith to help 
prepare applications relating to the work of Dr. Anderson 
and Dr. Kunz? 

A. Working with her. ^ 
I doubt I drafted any of tiiose 
25 applications, if thafs what you're asking 



3 
4 
5 
6 
7 
8 
9 
10 
11 
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15 
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20 
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2 
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8 
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10 
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12 
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the only one. 

MS. McNICHOLAS: Okay, Td like to mark as 
Schroff Exhibit 61 a document bearing Bates No. NeoRX 
29306. 

(Whereupon, 1 page of hand-written notes was 
marked Exhlbit-61 for identification.) 
BY MS. McNICHOLAS: 

Q. Dr. Schroff, do you recognize the handwriting 
on this document. Exhibit 61? 

A. (Witness peruses document.) 
It looks like mine. 

Q. And do you see the date of the document as 
February 9th, 1993 in ttie upper right comer? 

A. Mm-hm. 

Q. And then do you see the names that are listed 
at the head of various sections of the document? One, I 
think, says "Pete." 

A. Mm-hm. 

Q. Does that refer to Pete Anderson? 
A. I presume it does. 

Q. And then do you see the second bullet that I 
tiiink says, "What does Pete want on an agreement? Go 
ttirough UAB, name back on patent"? Do you see that? 
MR. MELORO: Objection. 
THE WITNESS: Mm-hm 
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1 


BY MS McNICHOLAS: 


1 


MR. MELORO: We've been going about an hour. Do 


2 


Q. Do you recall discussions that you had with 


2 


you want to take a break? 


3 


Dr. Kunz related to the Interest that Dr. Anderson had 


3 


MS. McNICHOLAS: Sure. 


4 


with respect to the agreement? 


4 


THE VIDEOGRAPHER: The time is 12:03 pjn. Going 


5 


A. Do I — ask me the question again. 


5 


off the record. 


6 


Q. . Let me just restate it 


6 


(Pause in the proceedings.) 


7 


Do you recall any discussions with Dr. Kunz 


7 


THE VIDEOGRAPHER: Back on the record. The time 


8 


or other - others at NeoRX related to the agreement that 


8 


is 12:15 p.m. 


9 


Pete wants, according to these notes here? 


9 


MS. McNICHOLAS: Td like to mark as Schroff 


10 


A. No, I don't remember any specific 


10 


Exhibit 62 a document bearing Bates Nos. NeoRX 100020 


11 


discussions. 


11 


through -22. 


12 


Q. Okay. The next section says "Roozen." 


12 


(Whereupon, a 3-page fax to Debra Leith from 


13 


Do you see that? 


13 


Lucy Hicks dated 4/15/93 was nr^arked Exhtbrt-62 for 


14 


A. Mm-hm. 


14 


identification.) 


15 


Q. Do you know who Roozen is? 


15 


BY MS. McNICHOLAS: 


16 


A, My vague recollection is he has something to 


16 


Q. Dr. Schroff, could you identify Exhibit 62? 


17 


do with UAB. 


17 


A. (Witness peruses document.) 


18 


Q, And do you see the second bullet that says. 


18 


It appears to be a fax from Lucy Hicks to 


19 


"Current patent status, new agreement design"? 


19 


Deb Leith. 


20 


A. Mm-hm. 


20 


Q. Do you recall having any discussions with 


21 


Q. Does this refer to the agreement that we just 


21 


Dr. Leith regarding the inventorship of the patent 


22 


looked at. Exhibit 59, between the University of Alabama 


22 


applications that are referenced in this letter dated 


23 


at Birmingham and NeoRX? 


23 


April 15th, 1993? 




M. 1 \JOl \ L L/C SUlC 


24 


MR AL-SALAM* I caution fhp wHtipcc that that* s 


25 


Q. And then the last section says, I believe. 


25 


a "yes" or "no" question - 










1 


"Roubin"? 


1 


THE WITNESS: Yes. 


2 


A. Mm-hm. 


2 


. MR. AL-SALAM: - and not to reveal the 


3 


Q. Who is Dr. — who is Roubin? 


3 


substance of any attomey-dient communications. 


4 


A, Gary Rou bin's a clinical — an interventional 


4 


BY MS. McNICHOLAS: 


5 


cardiologist at UAB, or was at that time. 


5 


Q. Referring to the secx)nd paragraph of the 


6 


Q. And is ttiis the Dr. Roubin that you testified 


6 


first page of the document and the last sentence: 


7 


to yesterday — 


7 


"Dr. Anderson, in subsequent conversations with Dr. Kunz, 


8 


A. Mm-hm. 


8 


discussed and disclosed the use of microencapsulation and 


9 


Q. — as working with Dr. Anderson at University 


9 


methods of controlled release of therapeutic agents to 


10 


of Alabama? 


10 


control restenosis in the vascular wall." 


11 


A. They were generally ~ 


11 


Did you have conversations with 


12 


Q. — at Birmingham? 


12 


Dr. Anderson and Dr. Kunz regarding microencapsulation and 


13 


A. They were in a similar group. They were not 


13 


methods of controlled release of therapeutic agents to 


14 


in the same department 


14 


control restenosis? 


15 


Q. Do you know if the notes on this Exhibit 61 


15 


MR. MELORO: Objection to the form of the 


16 


refer in any way to the patents that were in the previous 


16 


question. 


17 


exhibit that Dr. Leith referenced, the patent applications 


17 


THE WITNESS: You mean with both of them 


18 


referenced? 


18 


together or with either one of them, or what are you 


19 


A. Do I know whether these notes have to do with 


19 


asking? 


20 


those three patent applications? 


20 


BY MS. McNICHOLAS: 


21 


Yes. 


21 


Q. With either or both. 


22 


A. No. 


22 


A. Yes. 


23 


Q. Thank ypu. 


23 


Q. And do you recall whether the conversations 


24 


A. I'm not sure exactiy what these relate to. 


24 


involved the previous work of Dr. Anderson in the area of 


25 


Q. Thank you. 


25 


microencapsulation and methods of controlled release? 
; 
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MR. MELORO: Objection - 
THE WITNESS: No. 
BY MS. McNICHOLAS: 

Q. Did Dr. Kunz have experience in the use of 
miCToencapsulation and methods of controlled release of 
therapeutic agents? 

MR. MELORO: At what time? 
BY MS. McNICHOLAS: 

Q. At the time of this document, April of 1993, 
as you recall? 

A. I can't recall when he started woricing in 
that area and developing expertise. . 

Q. Dr. Schroff, could we return to a previously 
mariced Exhibit 45? 

A. I can try. (Witness complies.) 
Q. • Td like to ask you a few additional 
questions about this exhibit which bears document Bates 
Nos. NeoRX 100023 through -25. 
A. (Witness peruses document) 
Q. You've already testified to some questions 
related to the first paragraph. oiJhi^s letter, about 
various discussions. 

Turning to the second paragraph and the 
last - the second sentence of that paragraph, '^e are no 
longer pursuing an-immunoconjugate approach." 
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were conjugated to other things during the time of the 
project 

BY MS. McNICHOLAS: 

Q. And what other things were the therapeutic 
agents conjugated to? 

MR. MELORO: At any time? 
BY MS. McNICHOLAS: 
Q. During the project 
A. At any time, things that come to mind would 
indude sustained-release formulations, stent materials, 
things of that nature. 

Q. The last - second-to-the-last sentence of 
the second paragraph says, 'The patent family has become 
quite complex, involving a number of different technical 
approaches and potential product formulations." 

What were the different technical 
-approaches? 

A. I couldnt recite all the technical 
approaches. 

Q. Do you recall any of the various technical 
approaches? 

A. I recall generalities such as cytostatic 
versus cytotoxic agents and various - 1 remember we did 
various subsetting of cytostatic agents. What those 
subsets were, I couldn't recite. 
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Do you see that? 
A. I see that 

Q. Why were you no longer pursuing an 
immunoconjugate approach? 

A. At some point in the project, we f**>dded that 
an immunoconjugate approach was not giving us the results 
we wanted, and we moved to other portions or other aspects 
of the research. 

Q. And what were the results that you wanted? 
A. We wanted to see an inhibition of restenosis. 
Q. And the immunoconjugates that you had tested 
at that time did not give the inhibition of restenosis; is 
that correct? 

A. Not in and of themselves, no. 
Q. When you stopped pursuing the immunoconjugate 
approach, did you continue with therapeutic agents that 
were free or unconjugated? 

A. Unconjugated to monodonal antibodies, you 
mean? 

Q. Unconjugated to monodonal antibodies or 
other moieties. 

MR. MELORO: Objection to form. 
THE WITNESS: At some point we ceased woricing 

24 with agents conjugated to monodonal antibodies. 

25 "Conjugation" as It means a coupling of things, yes, tiiey 
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Q. And what were the potential product 
formulations; any that you recall? 

A. I'm not sure exactly what I meant in that 
document I probably meant something like sustained- 
release deliver/ versus nonsustained-release and some sort 
of a solid phase, like a stent or otherwise, versus non. 
I don't remember the 1 couldn't list you the 
formulations. 

Q. And then the last sentence of that paragraph, 
'The most recent patent application also invokes 
additional non NeoRx inventors, further complicating the 
picture." 

Who are the additional non NeoRx inventors 
that you're referring to? 

A. I couldn't telt you with certainty. 

Q. Would they be the Cambridge Group, 
Drs. Grainger and Metcalfe? 

A. Certainly a possibility. 

Q. Moving on to the third paragraph. In the 
first sentence, you state "What I would like to do at this 
time is to propose a nrwdification to our original 
agreement" 

Do you " did you negotiate a modified 
agreement with the University of Alabama at Birmingham? 

A. I believe I did. I dont really remember the 
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1 


specifics. 


1 


Q. Yes. 


2 


Q. In the last sentence of that paragraph, vou 


2 


A. It appears that way. 


3 


refer to licenses that you've taken on, "licenses on 


. 3 


Q. The next sentence says, The definition is 


4 


additional technologies beyond our license with UAB," and 


4 


too constrained, as we are no longer investigating 


5 


this is stated to necessitate proposed modifications to 


5 


conjugates as described in the original patent application 


6 


the agreement 


6 


and the NeoRX UAB agreement" 


7 


Do you recall the licenses that you're 


7 


And again, that reference is to the 


8 


referring to? 


8 


agre€n>ent that we have marked as Exhibit 59; is that 


9 


A. Not specifically. 


9 


con-ect? 


10 


Q. Would one of the licenses be with the 


10 


A. It appears to be. 


11 


Cambridge Group? 


11 


Q. And was your view at the time of writing this 


12 


A. Probably not, because that wasn't a license. 


12 


that the original patent application that you're refenring 


13 


Q. Had you obtained licenses to, for example, 


13 


to here was describing conjugates? 


14 


patents related to formulations such as sustained-release? 


14 


MR. MELORO: Can you read back that question. 


15 


MR. MELORO: Objection to form. 


15 


please? 


16 


THE WITNESS: We may have at that time. 


16 


(Whereupon, the previous question was read back 


17 


BY MS. McNICHOLAS: 


17 


by the court reporter, as requested.) 


18 


Q. But you don't recall the specifics of the 


18 


BY MS. McNICHOLAS: 


19 


licenses that you might be referring to here? 


19 


Q. Is that con-ect? 


20 


A. It could have involved the March patent If we 


20 


A. It would appear from looking at this that 


21 


had that license at that time. It could have involved 


21 


thaf s con-ect 


22 


things like Soutbecn. Research Institute If we had a 


22 


. Q. And the next sentence states, H would 


23 


license at that time with them. I dont recall. 


23 


propose that the scope of our agreement be modified to 


24 


Q. And why would the additional licenses 


24 


include any products covered by an allowed claim in a 


25 


necessitate the proposed modifications? 


25 


patent naming Pete Anderson or any other UAB investigator 
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1 


A. I believe the argument that I was making was 


1 


as an inventor," 


2 


that there was a limit to how nnany different groups could 


2 


Was the agreement modified to include the 


3 


receive royalties or high royalties and still have 


3 


products covered, as you proposed? 


4 


anything left to warrant us spending money to develop the 


4 


A. I dont remember what we did. 


5 


products. 


5 


Q. Do you recall who was involved in the 


6 


Q. Turning to the second page of the Exhibit 45, 


6 


negotiation of the revised or modified agreement? 


7 


ifs in the second paragraph. And in the middle of that 


7 


A. Ifs obvious from looking at these notes that 


8 


second paragraph, "In addition," the sentence says, "the 


8 


I was involved. Who else was involved other than myself. 


9 


current agreement covers only conjugates." 


9 


Roozen and probably Hicks. I dont remember. 


10 


Are you referring to the agreement that we 


10 


Q. The date of this letter is June 14th, 1993, 


11 


discussed as Exhibit 59? 


11 


and youVe signed the letter writh the titie "vice 


12 


MR. MELORO: You should take a look at 59 if 


12 


president and general manager of cardiovascular products." 


13 


she's going to ask. 


13 


There was - was there a time in 1993 that 


14 


THE WITNESS: (Witness complies.) 


14 


your position changed, to take on the titie of vice 


15 


It would appear that thaf s what I was 


15 


president and general manager of cardiovascular products? 


16 


referencing, yes. 


16 


A. As we discussed before, there was a time in 


17 


BY MS. McNICHOLAS: 


17 


which my titie changed. I dont remember specifically 


18 


Q. And do you recall that I asked you a question 


18 


when that titie change was. From that document we were 


19 


when we were discussing Exhibit 59 as to whether the 


19 


looking at, it would certainly indicate the - that patent 


20 


agreement covered - was limited to conjugates? Does this 


20 


document would indicate that thaf s probably when we 


21 


statement in Exhibit 45 indicate that the agreement, at 


21 


changed the titie. 


22 


least in your view as stated here, did only cover 


22 


MS. McNICHOLAS: Yd like to marie as Schroff 


23 


conjugates? 


23 


Exhibit 63 a docunient bearing Bates Nos. NeoRX 100026 


24 


A. Does it appear from what I wrote here that 


24 


through -37. 


25 


thaf s what I believed at the time? 


25 


(Whereupon, a 12-page Agreement was marked 
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1 


Exhibrt-63 for identification.) 


1 


ArP vntl AW/4rP th;it Hiic ic nnp nf fhp 
r\i c ]ruu owaic uiOL Ullo Is Uiic Ul Uic 


2 


BY MS. McNICHOLAS: 


2 


oatents thaf^ involved in th** lihnaHnn? 

^ULV^Pi^j U lOL w II 1 V VI V WM III UIC IlltlUOiJ^J 1 r 


3 


Q. Dr. Schroff, can you identify Exhibit 63? 


3 






A. (Witness peruses document.) 


4 


0. Could vou tum to thp firet mliimn nf tf^p 


5 


It appears to be an agreement between NeoRX 


5 


iJOLCdL, duuui d uiiru 01 tnc way □own — 1 mean cne nrst 


6 


and the University of Alabama. 


5 


patjc Ul UIC pdLcnt., sorry, auoui a tnir u or uie way oown 


7 


Q. Is this the modified University of Alabama 


7 


III a oCLUUii CMUUcU i\cidLcu dppilCauOn uaia. 


8 


agreement referred to in Exhibit 45 that we just 


8 


rVi Vrti 1 QPP that" naranranh? 
L/u yuu uiai |Jdid^idpii: 


9 


discussed? 


9 


A, Yes. 


10 


MR. MELORO: Objection to the characterization, 


10 


O And starHnfl at thp hnl+nm nf t+iaf naranranh 
v^> miu aLoiuiivj OL UIC uuLLtjili Ul LddL pdid^rdpn, 


11 


"modified." 


11 


it rpfppQ fn an annliratinn Hiaf vuac f\r\ 
11 f CI CI a Lu dii d{j|jiii.^uuii uidl Wdd nlcu OR 


12 


THE WITNESS: So on Exhibit 45, we were 




oepiemuer z/m, ir^i. AHG uien conunutng tnrougn tnat 


13 


proposing modifications. You want to know if this was the 


13 


pai diji dfji 1, uicic drc d bcnc5 Ol appiiCaHOnS ulaL naVc 


14 


result of that proposal? 


14 


uccii tucnuiico in i??^, in anu i???. 


15 


BY MS. McNICHOLAS: 


1C 
13 


Do you see those listed? 


16 


Q. Yes. Thank your 


ID 


ft. iNo. Tou Sdia It srarcs wiui yi. i ne nrst 


17 


A. It certainly looks like it could be, I 


17 
1/ 


one i Sec IS nay or yj. 


18 


couldn't tell you specifically. 


1ft 


Ki. well, we can worK Torwaras or uacKwards. 


19 


Q. Well, for example, in Exhibit 45, we 


1Q 


A. Okay. 


20 


discussed your proposal that the definition was 


in 


Q. So If we start at the top ~ 


21 


constrained to cover coniuaat^ Ha^ Hik anrppmpnf hp^n 


£.1 


A. So you're talking about the end of the 


22 


modified to reflect that — a change and expansion of the 


*^ 


paragrapn mai says bJ in front 0* it? 


23 


definition of what the agreement covered? 


23 


Q. Right 


24 


MR MELORO' Ohiprtinn tn fnrm 




A. Okay. 


25 


THE WITNESS: The only way I can answer that is 


25 


Q. And can you see that the paragraph refers to 
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1 


to QO throuoh that Dile and oet thp old aarppmpnt anH Innk 


1 
i 


a series of applications? If we start at the top, the 


2 


at them next to each other and see if the language has 


L 


first one mentioned was filed in 1995; another one is 


3 


been modified. ~ 




mea in iyy^r 


4 


I couldn't — I dont have any a priori 


A 
•t 


A. Mm-hm. 


5 


recollection of what's in this document. 


C 
3 


^j. A miro IS niea at another date in 1993; 


6 


BY MS. McNICHOLAS: 




ulcii diiuuici uMc iiico in ijzj£.f ano xyyi. 


7 


Q. You dont have a recollection that the 


7 


ft. \JMY' ics, 1 see uiat. 


8 


modifications that vou orooosed arp rpflprtpH in Hip 


Q 
0 


Q. The applications that are represented here. 


9 


modified agreement? 


9 


uiey were riieu uunng a penoo mat you were employed at 


10 


MR. MELORO: Obiection* asked and answered 


in 


NpnPY 


11 


THE WTTTJESS: I can see that there were a number 


11 

XI 


uo you recall me n lings or any ot tnese 


12 


of things that were being discussed. Which of those were 


12 


annlir'atinnc? 


13 


included in the agreement when signed, I couldn't tell you 


I"? 


ft. opcuncdity, no. 


14 


without going through and searching through the document. 


14 


Q. Generally, do you recall any of the filings 


15 


MS. McNICHOLAS: Okay. I would like to mark as 


15 


surruuriQing me worK reiateo to tne innioiuon or vascular 


16 


Schroff Exhibit 64 US Patent No. 6,515,009. 


Xu 


smuuui muscie ceiis oy ur. is,unz ana otners? 


17 


(Whereupon, a 61-page United States Patent 


17 


ft. 1 recall mat we rnea several patents 


18 


No, 6,515,009 was marked Exhibit-64 for identification.) 


xo 


related to the various work that we were doing, the 


19 


BY MS. McNICHOLAS: 


19 


inhihitinn nf vacr*i ilar cmnAfh mi icrla ^aIIc an/4 n^Knr 

niiiiuiuuii Ul vdduuidi siiiuuui inusuc Cells anu ouier 


20 


Q. Dr. Schroff, are you familiar with this 


20 


thinos vp^ 


21 


patent 6,515,009? 


21 


Vi^. Miiu uu yuu ndve any rccoiiecuon wnemer you 


22 


A. (Witness peruses document.) 




were invoiveo in tne preparation or those applications? 


23 


Not specifically, no. 


23 


A. I don't remember drafting any of those 


24 


Q. I'm going to refer to it in our discussions 


24 


applications, no. 


25 


as the 009 patent. 


25 


Q. Do you remember drafting any sumnwries of the 
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I 


research that would have been reflected those 


1 


start with the Example 1, so Til ask you to turn to 


2 


applications? 


2 


Column 36 of the patent. 


3 


A. I dont remember it, no. 


3 


A. (Witness complies.) 


4 


Q. Do you recall being involved in the 


4 


MR. MELORO: I take it you, at this point, are 


5 


prosecution of these applications leading up to this 009 


5 


not asking Dr. Schroff to read through anything else in 


6 


patent? And by "prosecution," I mean the exchange of 


6 


the patent? 


7 


correspondence between the United States Patent Office and 


7 


MS. McNICHOLAS: No. Tm just going to ask sonne 


8 


NeoRX representatives related to the patent applications. 


8 


questions right now related to the scientific experiments 


9 


A. Yes. 


9 


and work that" s represented in the examples. 


10 


Q. Did you typically review office actions that 


10 


MR. MELORO: Okay. 


11 


the patent office had sent for these applications? 


11 


BY MS. McNICHOLAS: 


12 


MR. MELORO: Durihg what time frame? 


12 


Q. So at Column 36, Example 1, the titie of it 


13 


BY MS, McNIOiOLAS: 


13 


is "Binding to vascular smooth muscle cells in the blood 


14 


Q. During the time frame that these applications 


14 


vessel wall in vivo." 


15 


were filed between 1991 and the fifing of — and the 


15 


If vou could take a look at that oaraoraoh 


16 


issuance of this for the time period that you were with 


16 


that references a particular antibody and just read 


17 


NeoRX. I believe you said you left the second time in 


17 


throijoh it 


18 


1999? 


18 


A ^Witness mrriDlips ^ 


19 


MR. MELORO: I'm confused. Can you ask the 


19 


Can VOU ooint m& to wh^rp I would find 


20 


Question again? 


20 


Pint trp 1 7 


21 


MS. McNICHOLAS: Sure. I'l! start again. 


21 


Q. Oh, yes. Towards the beginning of the 


22 


BY MS. McNICHOLAS: 


22 


don impnf 


23 


Q. Did you - during the period of your 


23 


A. (Witness complies.) Okay. 


24 


pmnlnvmpnt NpnRV frnm 1QQ1 iinHt fhp ftmp umi Ipft* in 
cf ii^iuyiiiciiL OL ivcurvA nuiii xiyuj, uiiui uic uiiic yuu icii in 




O \A/haf ic fhic anfiKnHv/ KID. AM -0 17 
Wnai IS UllS anuDOOy IMK-Anl-Ulr 


25 


1999, did you review office actions that were sent by the 


25 


A. What is it? 




zyy 




301 


1 


Datent office? 


1 


1 II 1 1 mil. 


2 


A. I did not review the primary documents, no. 


2 


A Whnt* fin vnii mpan ''lAfhAf ic 

n. vviiaL uu jruu iiicoii, wiioi I9 IL ' 


3 


Q. Did you discuss with NeoRX's in-house or 


3 


O What trinrf nf anHhnHv ic it Anii u/hat ic 




ni ifciHp natpnt rniinQPl nffirp artinnc t+iaf tfip natpnt" 

i^aLCIiL ^UUI 13d Willow wlaiLIUI 19 U lOV U Iw ^OvCI IL 


4 


Ullc\.LcU UJi 


5 


office had sent with resoect to these aoDlicationfi' 

willow 1 IwU ^wl IL vVILIt 1 w^l^^WV LI l^w^ O^^II^OUUI 13 i 


5 


MR MP1 ORO* Whir^ ntipctinn fin umi uu;ant him tn 


6 


A. Yes. 


6 


answer first? 

W.I^TTWI III^V* 


7 


Q. Did you help NeoRX's inside and/or outside 


7 


BY MS McNICHOLAS* 


8 


patent counsel pre[)dre responses to those office actions? 


8 


O What tvnp of antihnHv itc nrinin? 


9 


MR. MELORO: Ever? 


9 


A Thncp Arp twn Hif^rpnt niiPcHnnc What tvnp 

r^. 1 IIWJC die liWU UllldClll L|UC9UUI19. vviiaL iyyjxz 


10 


BY MS. McNICHOLAS: 


10 


of antibodv* As it ctatpc h@r@ ifs a miirinp Tnf^^h 


11 


Q. During these applications, during the period 


It 


monoclonal antibody. 


12 


of 1991 through - 


12 


0 Okav And what is the sopcificitv or taropt 

N^* wivo^. m l\J VVIIOL Iw M Iw ^UwUIIULT wl LQI Mwl 


13 


MR. MELORO: And did he ever do that, as opposed 


13 


of this antibodv? 

vi u 11^ oiivivvuy* 


14 


to did he do it with respect to each office action? 


14 


A It has mtiHinlp cnprifiritipc Twn that rm 


15 


MS. McNICHOLAS: Right. 


15 


awarp of arp human vasnilar cmnnth miicHp tpIIc anri human 


16 


BY MS. McNICHOLAS: 


16 


melanoma cells sn^cificallv at dalton antiopn on 

1 1 i^itji lui 1 la ^dia, o|jcui i^joiijt o\. ^jvw\ uoiwii aiiu^cii uii 


17 


Q. Just generally, did you work to — with the 


17 


melanomas. 


18 


patent counsel inside or outside to prepare responses? 


18 


Q. Is this an antibody that was made at NeoRX? 


19 


A, I discussed with them responses. I dont 


19 


A "Made " meanino what? 

r^* 1 luUw, lllwOIIIIIM vvlluv. 


20 


remember physically preparing responses. 


20 


0 Meanino isolatpd oreoarpd 


21 


Q. Did you review drafts of responses that the 


21 


MR MELORO* OhiPrtinn tn thp fhmi nf the 

1 irv. • l^^Vi/rw. wL/jC^UUI 1 kU UIC lUI III Ul UIC 


22 


inside or outside patent counsel prepared? 


22 


Question. 


23 


A. Probably. 


23 


THEWrmeSS: was it isolated? 


24 


Q. I'd like to discuss the work and experiments 


24 


BY MS. McNICHOLAS: 


25 


that are represented in the 009 patent. And I'd like to 


25 


Q. What is the source of this antibody? Was the 
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Deborah K. Uath. J.p.» Ph. D, 



Director, intellBcluaJ Proper^ 
NeoHx corporation 
410 West Harrison 
Seattle, Washington 98119-4007 

Re: Par^t Appncaflon USSN 767,254 
Filed Septemtjer 27, 1991 
Inventors Kunz and Anderson 

CIP nied as a PCT, designating U.S. ffled September 26, 1992 
Inventor Kunz 

U-S- CIP of CIP Hied January 28. 1 993 
Inventors: Kunz and Klein 

Dear Dr. Lealh: 

Parent Application USSN 767,254 filed Seplcmber 27. 1901, specifically covers 
the utiRzatlon of a therapeutic conjugate which Is capable of binding to the ceD surface of 
vascular smooth musde cells in mammalian host resulting In Inhibition of restenosis. The 
subsequently fRed CIP's, le. Kunz and K^efn patent applications 2 and 3 referenced 
above, dalm the same invention as the parent appiicaUon (Le. the uurtzatlon of a 
therapeuUc conjugate which ts capable of binding to the cell surface of vascular smooth 
muscle cells In mammalian host resultlr^ In Inhibition of restenosis) as well as the 
methods of administering a sustained released dosage of a therapeutic agent 

As slated In tne Preliminary Olsdosure of the Invenb'on document, as submitted 
by Dr. Kom on January IB, 1991, Dr, Anderson conceh^ed the use of the NeoRx 
LT.munoconjugates as a fomi of administering therapeutic agents to suppress the vascular 
smooth muscle proliferation as a result of angioplasty trauma. Also disclosed In this 
document, Dr. Kun^ and Dr Anderson discussed Ihe use of modified perforated balloon 
cathetera to administer or deliver the Immunoconjugales developed by NeoRx to the site 
of the angioplasty trauma. Dr. Anderson In subsequent conversations with Or. Kunz^ 
discussed and disdosed the use of microencapsulation and methods of controlled release 
of therapeutic agents to control restenosis in the vascular v/alL 
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?S fo« Xra^^Tc^SsT^^^^^^^ Hava any lUrthar questions, 
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12 
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13 




14. 


DEPOSmON OF LAWRENCE L KUNZ, Ph.D., VOLUME I. 


14 


KENYON & KENYON 


15 


Taken on behalf of the Defendants 


15 


BY: MICHAEL JOHNSON 


16 


January 6, 2005 


16 


Attorney at Law 


17 




17 


One Broadway 


18 


BE IT REMEMBERED THAT, pursuant to the Washington Rules of 


18 


New York, NY 10004-1050 


19 


Ch/il Procedure, the deposition of UWRENCE L KUNZ, 


19 


(212) 425-7200 


20 


Ph.D., VOLUME I, was taken before TIa B. Reidt, #2798, a 


20 


(212) 425-5288 FAX 


21 


Certified Shorthand Reporter, and a Notary Public for the 


21 


Mjohnson@kenyon.com 


22 


State of Washington, on January 6, 2005, commencing at the 


22 


Appearing on behalf of Boston Scientific Sdmed and Boston 


23 


hour of 9:41 a.m.., the proceedings being reported at 


23 


Scientific Corporation 


24 


Perkins Cole, 1201 Third Avenue, Suite 4800, Seattie, 


24 




25 


Washington, 


25 
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1 


the inventors were of any of the inventions that were 


1 


A. Oh, 28. 


2 


submitted to the US Patent Office? 


2 


Q. - if you'd start at 28, there's a sentence 


3 


MR. AL-SALAM: Well, I think that" s getting a 


3 


that starts "Other examples." 


4 


little too dose to the attomey-dient privilege, ni 


4 


A. (Witness complies.) 


5 


instruct him not to answer. 


5 


Yes, "Other examples." 


6 


MR. TIMMONS: Well, I'm not asking for the - 


6 


Q. If you could read starting with "Other 


7 


rm asking - if s a "yes" or "no" question, whether or 


7 


examples" on to the end of that paragraph and, again. 


8 


not- 


8 


anything else that you need to feel comfortable about 


9 


MR. AL-SALAM: I know, but If s a spedfic 


9 


that, I'd like to ask you some questions about that 


10 


question. I mean, you know, what I think is if you talk 


10 


portion, please. 


11 


the general nature or subject matter of discussion, but 


11 


A. (Witness complies.) 


12 


when you're saying did they ask you this spedfic 


12 


Yes. 


13 


question, then I think at that point you're getting Into 


13 


Q. Ready? Okay. My question is, on Une 35 or 


14 


the attomey-dient privilege. 


14 


so, it talks about TGF-alpha or -beta? 


15 


MR. TIMMONS: Wel!> let me try to parse that, 


15 


Do you see that? , 


16 


because what Tve asked him is whether or not they ever 


16 


A. Mm-hm. 


17 


approached him to find out the inventors of any 


17 


Q. What effect did TGF-alpha or -beta, to your 


18 


applications. Tve not asked him If they went to him on 


18 


understanding, have on the proliferation of snrKX>th musde 


19 


the PCT application and said "Should Anderson be that 


19 


cells in Januar/ of 1993? 


20 


one?** . 


20 


A. I don't have a recollection of what was — 


21 


My question is, generally: Did the legal 


21 


what the status of that was. 


22 


department ever seek your advice or input as to the 


22 


uKoy. 11 you couia reaa mis secoon ana 


23 


inventors of any of the applications that were sent to the 


23 


tell me whether or not you were trying to increase or 


24 


US Patent Office. 


24 


decrease the activity of TGF-beta in this section of your 


25 


MR. AL-SALAM: Til allow you to ask that 


25 


patent application? 




127 






1 


question. 


1 


MR. MELORO: Objection to the form of the 


2 


MR. TIMMONS: Thank you. 


2 


question. 


3 


MR. MELORO: And Til object to the form of it 


3 


THE WITNESS: It merelv nrteans I think tn 


4 


MR. TIMMONS: That* s the least of my problems. 


4 


modulate iL whether it's inr~rpacp it nr Hpm»AQA it Tt 

• iiwuwiabb 1^ Id Ik 9 II lU CaoC IL \JI UCVJ cost? IL. AL 


5 


Can you read that one back, what I said to 


5 


may mean to stabilize it. So it could be it could be 


6 


Mr. A!-Salam? 


6 


either. And I wouldn't know from rp;)rlina — T mp;)n T 


7 


(Whereupon, the previous question was read back 


7 


can't remember back what we were thinking at that time. 


8 


by the court reporter, as requested.) 


8 


BY MR. TIMMONS: 


9 


MR. Ma.ORO: Objection to fbmi. 


9 


Q. Okay. Were you looking at TGF-beta 


10 


THE WITNESS: They never asked me for my advice 


10 


personally at that tinne? 


11 


of who the inventors were going to be. They asked me to 


11 


A. No. ' That was — we were not doing 


12 


answer questions on who did what and they would determine 


12 


e)^3erinnents on it at that time. We were considering 


13 


the inventorship. 


13 


different mechanisms of action that might be applicable to 


14 


BY MR. TIMMONS: 


14 


what we were trying to do. 


15 


Q. Thank you. 


15 


Q. Did you take the TGF-alpha or -beta out of 


16 


If you could, in Klein Exhibit 11, turn to 


16 


the literature that was existent at that time? 


17 


Tab 1, please, and then go to Page 26 of the application. 


17 


MR. MELORO: Objection to form. 


18 


please. Ifsatthetop. 


18 


THE WITNESS: I dont recall 


19 


A. (Witness complies.) 


19 


BY MR. TIMMONS: 


20 


Q. Okay. At the bottom of Page 26 at Une 28 or 


20 


Q. Dont close it up. 


21 


so, there's a sentencis that starts "Other examples of 


21 


A. Yeah. 


22 


cytostatic agents." 


22 


Q. Go on to the next page where it talks about. 


23 


Do you see that? 


23 


at Une 21 or so, "representative examples of cytoskeletal 


24 


A. Mine goes to 36. 


24 


inhibitors." 


25 


Q. Yeah. But on Line 28 - 


25 


Do you see that? 
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1 


A. Yes. 


1 


snrKX>th musde cells? 


2 


Q. And if you remember before, we went through 


2 


A. Under certain drcumstances. 


3 


another section of an earlier application that talked 


3 


Q. Okay. 


4 


about representative examples of cytoskeletal inhibitors. 


4 


MR. TIMMONS: Lets mark as Kunz Exhibit 14 a 


5 


Now, this section indudes cytochalasins 


5 


letter from Lucy Hicks at UAB Research Foundation to Debra 


6 


and taxol, correct? 


6 


Leith at NeoRx Corporation dated April 15th, 1993, NeoRx 


7 


A. Correct 


7 


100020 tfirough -21. 


8 


Q. Who identified cytochalasins as a 


8 


(Whereupon, a 1-page letter to Lucy Hicks from 


9 


cytoskeletal inhibitor? 


9 


Debra Leitii dated 2/19/93, was mariced Exhibit-14 for 


10 


MR. MELORO: Objection to form. 


10 


identification.) 


11 


ThE WITNESS: I do not recall. 


11 


BY MR. TIMMONS: 


12 


BY MR. HMMONS: 


12 


Q. Have you ever seen that document before? 


13 


Q. Was it - 


13 


A. (Witness peruses document) 


14 


MR. MELORO: I just wanted to ask you: There's 


14 


I dont recall this document 


15 


some handwriting in that paragraph. Do you know what the 


15 


Q. Okay. Let me ask you generally, then, 


16 


source of it is? 


16 


whether or not you understood that it was UAB's position 


17 


MR.TIMMONS: No. I assume its a patent office 


17 


that Dr. Anderson should be a named inventor on the PCX 


18 


note. But not from us, as far as I know. 


18 


application filed September 25tii, 1992, and tiie QP 


19 


BY MR. HMMONS: 


19 


applk^tion filed Januar/ 28, 1993. 


20 


Q. Did Mr. Klein identif/ cytochalasins as a 


20 


A. You know, rm - you know, Vm not sure, 


21 


cytoskeletal inhibitor? 


21 


because I left all of the inventorship and who was going 


22 


A. I believe so. We had talked about a number 


22 


to appear on these, that was handled by the legal 


23 


of them, and everybody in our group was searching 


23 


department And I don't recall anything other than that 




literature for any type of compound that may have an 


24 


They handled that type of thing, so I dont recall ever 




effecL 


25 


seeing this letter. And as fer as I knew, the assigning 




131 




133 


1 


Q. And the paragraph above the last sentence 


1 


of the inventors was something that was under development 


2 


states "Preferred anti migratory and therapeutic agents are 


2 


Q. Okay. If you could turn to the second page 


3 


the cytochalasins." 


3 


of this document 


4 


Do you see that? 


4 


A. (Witness complies.) 


5 


A. (Witness peruses document) 


5 


Q. If you could read the first paragraph to 


6 


Q. The last sentence. 


6 


yourself, please. 


7 


A. Oh, the last - 


7 


A. (Witness complies.) 


8 


Q. It starts at Une 19. 


8 


Q. Ready? 


9 


A. Oh, okay. (Witness peruses document) 


9 


A. Okay. 


10 


Yes. 


10 


Q. Do you agree with Ms. Hick's statement tiiat 


11 


Q. Is the only affect of cytochalasins on 


11 


"Dr. Anderson, in conjunction with Dr. Kunz, were the 


12 


vascular smooth musde cells as an antimigratory? 


12 


persons who conceived the invention of using NeoRx 


13 


A. No. 


13 


antibodies eittier coupled direcdy to a therapeutic agent 


14 


Q. What other effects do the cytochalasins have 


14 


or bound to the time-released formulation of the 


15 


on vascular smooth musde cells? 


15 


therapeutic agent to target the therapeutic agent to the 


16 


A. Well, depending on the dose, it can reach a 


16 


site of vascular trauma or disease to inhibit restenosis"? 


17 


level where it causes death or it can inhibit anything 


17 


A. Yes. 


18 


that has to do with actin positioning, any type of 


18 


Q. You agree with that? 


19 


mediator response. It could affect those, too. 


19 


A. Mm-hm. 


20 


Q. Okay. Would it - at the correct dosage, 


20 


Q. Is that a "yes"? Tm sorry. 


21 


could it affect the proliferative effect of the vascular 


21 


A. Yes. Yes. 


22 


smooth musde ceils? 


22 


Q. No "mm-hms." 




A Vac 


23 


A. Yes. 


24 


Q. And if you used the right dosage, could you 


24 


Q. Do you also agree with the last sentence, 


25 


also inhibit the contractile characteristics of vascular 


25 


that "Dr. Anderson also contributed to the dainns relating 
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1 


to the use of a catheter to accomplish administration of 


1 


A. No. 


2 


the therapeutic agent/therapeutic conjugate"? 


2 


Q. Did you ever coat any kind of stent with a 


3 


MR. MELORO: Objection; lack of foundation with 


3 


therapeutic agent? 


4 


reference to the daims. 


4 


A. Yes. 


5 


THEWITOESS: I can't remember the exact 


5 


Q. When did you do that? 


6 


recollection of that We talked about catheters. Tm not 


6 


A. That must have been around '95, something 


7 


sure that that wasn't something - it may well be that 


7 


like that 


8 


Pete Anderson brought that up, but it doesn't mean that it 


8 


Q. Okay. 


9 


wasn't - I may not have paid much attention to it at that 


9 


MR. TIMMONS: Kunz 15 is a document dated 


10 


time because I may have also known alxHit catheters but, 


10 


April 15th, 1993, The Production number is NeoRx 100022 


11 


so... 


11 


through -25, 


12 


BY MR. TIMMONS: 


12 


(Whereupon, a 4-page fax to Debra Leith from 


13 


Q. Do you have any reason - 


13 


Lucy Hicks dated 4/15/93 was marked Exhibit-15 for 


14 


A. And I have no reason to disagree that that 


14 


identificatk)n.) 


15 


was Pete's concept 


15 


BY MR. TIMMONS' 


16 


Q. Okay. Let me - let me go up to the first 


16 


Q. And Or, Kunz, its a letter from Bob 


17 


sentence where it talks about where the antibodies are 


17 


SchrofF - Robert Schroff sonv - to IC^nn^th Roo7pn Anrt 


16 


coupled directly to the therapeutic agent or bound to the 


18 


my question is: Have you ever seen this document before? 


19 


time-released formulation of the therapeutic agent 


19 


MR. MELORO: With the handwriting or in any 


20 


What was the time-release formulation of 


20 


fbmi? 


21 


th@ thpran^iitir Ao^nf? 




riK. iinnuNo: inars a good question. In any 


22 


A. We went through a number of things for time. 


22 


form. That* s the only one I had, so... 


23 


This - fm just looking at the date at this. This was 


23 


THE WITNESS: (Witness peruses document) 


24 


'93. 


24 


I dont recall ever seeing this. 


25 


Some of the first things that Pete and I 


25 


BY MR. TIMMONS: 








1 '3*7 
IJ/ 


1 


talked about as far as time*release was that the — around 


\ 


v^. yjKajt uiKi you uibujss wiul 15 ll 


2 


the time that we first discussed, there was a 


2 


Dr SchnofP 


3 


biodegradable stent One of the first things we thought 


3 


A. Yes. 


4 


of was incorporating our material into a biodegradable 


4 


O «> Dr ^rhmff Hio tcci 10 ac In ufhotfior Ar 
v^t L/i • II ui 1 u ic laduc 09 iu wi icu nsi ui 


5 


stent And from there, it progressed to microparticles. 


5 


nnt" — anH T^cn rasiHinn fi <v» fho firrf naraoranK 
tiuL 01 IU A III icaUDiy ifuiii Ulc llfdl paroyrapn. 


6 


codeines on regular stents or graphs or any type of 


6 


A Mrrv-hm 

ry* 1 II 1 1^1 It II. 


7 


implantable device. 


7 


0 — ac ff% u/hpfhor nr nnf Dr AnHorcnn cKmilH 
v^' w wiicuici ui injL Wit Mftuci>Ui1 bnuUKI 


8 


Q. Okay. Let me follow up on that a littie bit 


8 


be ~~ ^K)Lild rpmfiin invpntor An rw^nf nat'onf 

^ ivulu 1 d 1 loii 1 as IIITCIILUI UI 1 Id^llk LKltCm 


9 


Did there come a time where the therapeutic 


9 


aDolications drafted and submittpd hv NptiRy? 


10 


agent alone, not bound to a conjugate, was used in a 


10 


A. I must havp at somp noint hiif T rstn*t 


11 


sustained-release formula? 


11 


remember orecise discussions or whpthpr it* wac wifh him 

> ) twi ■ iww* ^« ui^ww^^lWI 19 WI WIICUICI IL TV 09 ¥¥IUI fill 1 1. 


12 


A. Yeah. Sustained-release formula, yes. 


12 


Tm trying to recall. 


13 


Q. When was that work done, approximately? 


13 


ril have to answer "yes," because there 


14 


A. Well, that" s why I was looking at the date 


14 


were some discussions on Pete staying in it with an 


15 


here. It may have been around this time. 


15 


inventor. I dont remember whether I discussed those with 


16 


Q. So did Dr. Anderson have input into the idea 


16 


Bob Schroff or with thp Ipo;)! dpmrtmpnt' at NptiDv 


17 


of using the therapeutic agent without the conjugate in a 


17 


Q. Okay. Well, Tm sure your attorney's going 


18 


sustained-release formula? 


18 


to object if I ask you if you went to the legal 


19 


A. Yes. 


19 


department. But did you discuss ~ I'd like to limit it 


20 


Q. Okay. You said that one of the ~ some of 


20 


to the things you can remember you talked about with Bob 


21 


the things you were talking about with Dr. Anderson was 


21 


Schroff. 


22 


incorporating material into a biodegrade stent 


22 


Did you discuss with Bob SchrofF the 


23 


A. Yes. 


23 


decision that Pete Anderson would be named as an inventor 


24 


Q. Did you ever make a biodegradable stent with 


24 


on all pending applications? 


25 


a therapeutic agent in it? 


25 


MR. AL-SALAM: And even if those discussions 
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1 


involved communications with the legal department, for 


1 


where "Dr. Schroff proposes a modification to our original 


2 


example, if Mr. Schroff told you what the legal said or 


2 


agreement" 


3 


vice versa, I would instruct you not to answer. 


3 


Were you involved at all in the H 


4 


THEWTTNESS: I can't remember precisely 


4 


nf>odifk3tion of the agreement between NeoRx and UAB 


5 


discussing this with Bob Schroff. It may have all been 


5 


regarding Dr. Anderson's work? 


6 


with the legal department, but,. 


6 


A. No. 


7 


BY MR. TIMMONS: 


7 


Q. Okay. Do you know if that original agreement 


8 


Q. Okay. 


8 


was modified? 


9 


A, I don't remember discussing it in much detail 


9 


A. No, I didnt know that 


10 


at ail. 


10 


Q. Okay. If you could turn to the second page. 


11 


Q. Okay. Rne, 


11 


A. (Witness complies.) 


12 


If you'd go to the second paragraph, about 


12 


Q. In the middle of the second paragraph, 


13 


a third of way down, it says, "We are no longer pursuing 


13 


there's a sentence that states "I would propose that the 


14 


an immunoconjugate approach." 


14 


scope of our agreement be modified to indude any products 


15 


Do you see that? 


15 


covered by an allowed daim in a patent naming Pete 


16 


A. Yes. 


16 


Anderson or any other UAB investigator as an Inventor." 


17 


Q. When would - 


17 


Did you discuss that proposal with 


18 


A. Wait a minute. 


18 


Dr. Schroff? 


19 


Q. Sorry. 


19 


A. I dont recall discussing that 


20 


The fourth line down, it says, "We are no 


20 


Q. Okay. Were you aware of any agreements nwde 


21 


longer pursuing an immunoconjugate approach." 


21 


between UAB and NeoRx that would cover any products 


22 


A. (Witness peruses document) 


22 


covered by an allowed daim in a patent naming Pete 


L5 


Yes, I see it 


ZJ 


Anderson as an inventor? 




Q. When was the immunoconjugates approach 


Zn 


A. I have no recollection of any of that 




abandoned, to your knowledge? 




MR. TIMMONS: This is going to be quick, then. 
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1 


MR. MELORO: Objection to the characterization. 


1 


Let me mark as Kunz 16 an agreement dated 


2 


THE WITNESS: That was abandoned fairly ~ 


2 


September 1, 1993, NeoRx 100026 through -37: 


3 


fairly early, as far as an immunoconjugates. 


3 


(Whereupon, a 12-page Agreement was mariced 


4 


"Abandon" is a bad word. I mean, you never 


4 


Exhibrt-16 for identification.) 


5 


abandon - 


5 


BY MR. TIMMONS: 


6 


BY MR. TIMMONS: 


6 


Q. Have you ever seen that document before? 


7 


Q. Welt, let me ask a better question. 


7 


A. (Witness peruses document) 


8 


A. The emphasis shifted probably away from the 


8 


I don't remember seeing this document 


9 


immunoconjugates to drugs alone. And that emphasis 


9 


Q. Okay. 


10 


probably occurred in the - prior to this. This was '93. 


10 


MR. TIMMONS: Let's marie as Kunz Exhibit 17 a 


11 


It may have occurred a few months before this. 


11 


December 3rd, 1996 letter from Anna Wight to Dr. Peter 


12 


Q. And the ernphasis switching to drugs alone. 


12 


Anderson, UAB -83 through -99. 


13 


was that therapeutic agents for preventing restenosis? 


13 


(Whereupon, a 1-page letter to Peter Anderson 


14 


A, Yes. 


14 


from Anna Wight and a 16-page copy of the daims were 


15 


Q. Thank you. And how were they to be 


15 


mariced Exhibit- 17 for identification.) 


16 


delivered? 


16 


BY MR. MELORO: 


17 


A. Once we shifted away from there, they would 


17 


Q. Have you ever seen that document before? 


18 


be delivered by some biodegradable material that was 


18 


A. (Witness peruses document) 


19 


within the vessel. 


19 


No. I don't recall ever seeing this. 


20 


Q. Okay. Would you agree with Dr. SchrofPs 


20 


Q. Okay. Are you aware that NeoRx offered to 


21 


statement that "We have continued to build on the Initial 


21 


add Peter Anderson as an inventor to applications filed by 




concepts and Pete has continued to be a valuable 


22 


NeoRx? 


23 


collaborator in our studies"? 


23 


MR. MELORO: Objection; lack of foundation. 


24 


A. Yes. 


24 


THE WITNESS: I don't understand the question. 


25 


Q. Let me just direct you to the third paragraph 


25 


To what? 

.. ... „ 
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1 


was with the nanopartides. And Pete Anderson ~ this was 


1 


Q. Dr. Anderson did have a role in that daim? 


2 


a carryover of effects of nonproliferation, and Pete 


2 


A. Yes, for the same reasons. 


3 


Anderson put us In contact with Southern Research 


3 


Q. And tiien Qaim 8, could you take a took at 


4 


Institute, that could manufacture the nanopartides for 


4 


that and tell me whether Dr. Anderson had any role in 


5 


antiproliferative effects. 


5 


ttiat? 


6 


BY MR. TIMMONS: 


6 


MR. MELORO: Same objections to those questions. 


7 


Q. Okay. If you could read through Gaim 1 


7 


THE WITNESS: (Witness peruses document) 


8 


again and tell me where it talks about nanopartides. 


8 


Yes, for the same reasons. 


9 


A, Or am I in the wrong patent? 


9 


BY MR. TIMMONS: 


10 


Q. You should be in the -928 patent Is that 


10 


Okay. If you could turn to the -609 patent. 


11 


where...? 


11 


please. If s Klein Exhibit 8. 


12 


A. Let me read the one - 


12 


A. (Witness complies.) 


13 


Q. Let me see if you have the right patent. The 


13 


Q. If you could turn to Column 65 again, please. 


14 


-928 patent; and I want to direct your attention to 


14 


A. (Witness complies.) 


15 


Qaim 1 - read whatever you want, but Qaim 1 is what I 


15 


Q. AfKj if you could just read Qaim 18 to 


16 


am interested in. 


16 


yourself, please. 


17 


MR. MELORO: Tm just going to point the witness 


17 


A. (Witness conr^lies.) 


18 


to exactly where Qaim 1 is. 


18 


Okay. 


19 


MR. TIMMONS: Sure. 


19 


Q. . Okay? My first question is whether or not 


20 


MR. MELORO: So it starts right there and goes 


20 


the cytostatic therapeutic agent thafs in Qaim 18 has 


21 


down to there (indicating). 


21 


tiie same definition for you as the cytostatic agent we 


22 


muci yuu vc iiiiidiicu fcdUiiHj, i*ir. 1 U i u mUii5 


■j^ 

CL 


LaiKcQ auoui iH uie *7Zo patent f 


23 


will tell you what his question is. 


23 


MR. MELORO: Let's go back and pull out the -928 


24 


THE WITNESS: (Witness peruses document) 


24 


patent 


25 


Okay. The question? 


25 


BY MR. TIMMONS: 
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1 AO 


1 


BY MR. TIMMONS: 




O WptI Ufhv/ rinn'f' imp rin frhic u/m tlH 

V^a VVdl, Wl ly UUI 1 L WC UU Ulld. W. WULlIU 


2 


Q. The question ts whether or not Dr. Anderson 


2 


nrobablv b6 pa<;ipr if T it jot acW vnii \A/h;)f a rv/inchatir 


/3 


had any role in the invention of Qaim 1? 


3 


theraDeutic aaent Is in d;)im 1 nn thp ^AOQ n;it'Ant' 


4 


MR: MELORO: Objection to form. 


4 


MR. MELORO: Objection tD form. 


■■5 


THE WITNESS: Okay. In reading this daim - 


5 


MR. MAS* Qaim 1 or Qaim 18? 

■ (fx. 1 ir^^^a Vp^ail 1 1 X VI ^•dll 1 1 XOI 


6 


and IVe gotten these mixed around, Tm not sure which one 


6 


MR TIMMONS* daim 1R ^nv 
i irv. Ill ii'iwiv^. uaiiii ±o. ouiiy. 


X7 


would - but this one mentions a stent in here. 


7 


MRa MELORO: Same objection. 


8 


BY MR. TIMMONS: 


8 


THE WITNESS" T Witness oeruses dorumprif ^ 


9 


Q. Mm-hm. 


9 


The answer would be vp^ 


10 


A. When we mention a stent, we're talking about 


10 


BY MR. TIMMONS: 


11 


antiproliferative, and that falls into the early 


11 


Q. Okay. I probably screwed up the question 


12 


contributions of Pete with antiproliferatives. 


12 


comoletetv. Let me iust take that and run Tm InHHinn 

■ •^•^hVvi f * 1 1 lb ju^h bwrv^ u IGIL ai lu lUii. a ill IVIvlUMIM. 


13 


Q. Okay. So Qaim 1 - in your opinion. 


13 


I'm kidding. 


14 


Dr. Anderson is a co-inventor of Qaim 1? 


14 


Mv Question is whether or not — muld vou 


15 


MR.MaORO: Objection. 


15 


tell me the definition of "cytostatic therapeutic agent" 


16 


THE WITNESS: I dont know whether it was 


16 


as you would understand in Qaim 18? 


17 


determined he was a co-inventor. I said that he 


17 


A. Oh. I thought you asked if they were the 


18 


contributed to any of the aspects of antiproliferatives. 


18 


same. 


19 


BY MR. TIMMONS: 


19 


The definib'on I gave you Is a broad one. 


20 


Q. Okay. 


20 


If s all categories. If s the same as I repeated before. 


21 


A. So from ttiat respect 


21 


Q. Thank you. Thank you very much. 


22 


Q. If you would look at Qaim 2, 1 have the same 


22 


And as to Qaim 18, did Dr. Anderson have 


23 


question about that 


23 


any role in the invention of Qaim 18? 


24 


A, (Witness peruses document) 


24 


MR. MELORO: Objection to fomi. 


25 


Yes. 


25 


THE WITNESS: Yes. 



43 (Pages 166 to 169) 

VERITEXT/NEW YORK REPORTING, LLC 
(212) 490-3430 



HIGHLY CONFIDENTIAL 





170 




172 


I 


BY MR. TIMMONS: 


1 


MR. MELORO: He was just asking for dates. 


2 


Q. Okay. And if you'd look at Qaim 55 and read 


2 


THE WITNESS: I cant remember predse dates. 


3 


it to yourself, please. 


3 


BY MR. TIMMONS: 


4 


A. Oh, watt a nninute. Wait a minute. 


4 


Q. But you dont know why Dr. Anderson isnt the 


5 


Q, Sorry. Go ahead. 


5 


named inventor on -009, -928, or -609 patents, right? 


6 


A. (Witness peruses document) 


6 


A. No. 


1 


Yeah. Stents. Ifs the same. 


7 


Q. Okay. 


8 


Q. Okay. Qaim 55, please, if you could take a 


8 


MR. MELORO: Can we go off the record for a 


9 


look at that 


9 


second? 


10 


A. (Witness complies.) 


10 


MR. TIMMONS: Sure. 


11 


Okay. 


11 


THE VIDEOGRAPHER: TTie time is 4:02 p.m. Going 


12 


Q. Did Dr. Anderson have any role in the 


12 


off the record. 


13 


invention of Qaim 55? 


13 


(Pause in the proceedings.) 


14 


MR. MELORO: Objection to form. 


14 


THE VIDEOGRAPHER: Bade on the record. The time 


15 


THE WITNESS: Yes. 


15 


is 4:12 pm 


16 


BY MR. TIMMONS: 


16 


BY MR. TIMMONS: 


17 


Q. Okay. If I can summarize, it seems that ifs 


17 


Q. If you could put in front of you - let me 


18 


your opinion that Dr. Anderson had a role in the invention 


18 


just put in front of you the... 


19 


of any daim that relates to the antiproliferative effects 


19 


Let me just put in front of you again the 


20 


of a therapeutic agent, correct? 


20 


-009 patent and have you turn to Qaim 1 that's in 


21 


MR. MELORO: Objection to form. 


21 


Column 65. 


zz 


TVtP VA/TTMPQC* Vac TTiat'c mu norcnnal nnininn 
1 nC VVl 1 nCOD. iCb. lllaLs lliy pcisUlldl UpllllUII. 


22 




23 


BY MR. TIMMONS: 


23 


Q. And we talked a littie bit about the 


24 


Q. Okay. Now, is there any reason that you're 


24 


sustained-release dosage fonm that's required by that 


25 


aware of that Dr. Anderson wasnt named as an inventor on 


25 


daim. 
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\ 


any of the three patents that we just werit through? 


1 


Do you remember that? 


2 


MR. AL-SALAM: I caution the witness not to 


2 


A. Which " 


3 


disclose the substance of any attomey-dient 


3 


Q. Column 1, it says, "Administered to a mammal 


4 


communications In answering that question.. 


4 


the sustained-release dosage form." 


5 


THE WITNESS: Well, I don't think I have to. I 


5 


A. Oaim 60 - 


6 


played no role in determining who was going to be on the 


6 


Q. No. Qaim 1 on Column 65. Sorry. 


7 


patents. 


7 


A. Okay. Yeah. 


8 


BY MR. TIMMONS: 


8 


Q. And we talked about having a 


9 


Q. Did you ever have discussions with 


9 


sustained-release dosage form of cytochalasin-B that woukl 


10 


attorneys - and this is a "yes" or "no" - as to whether or 


10 


not inhibit proliferation. 


11 


not Dr. Anderson should be added to any of the three 


11 


Do you remember that? 


12 


patents that we've just gone through? 


12 


A. Yes. 


13 


A. Any of the three patents. Yes. I answered 


13 


Q. Okay. And your point was that you could have 


14 


specific questions that they asked me. 


14 


a sustained-release dosage form that released it quiddy 


15 


Q. And that was NeoRx's attorneys? 


15 


enough as to not affect the proliferation of the cells; is 


16 


A. Yes. 


16 


that right? 


17 


Q. Okay. And when did that occur, just ~ I 


17 


MR. MELORO: Objection to form. 


18 


just need a date. I don't need to know substance. 


18 


THE WITNESS: Quickly or rapid enough. 


19 


A. I can't remember specific dates. 


19 


BY MR. TIMMONS: 


20 


I may have had to answer certain questions 


20 


Q. Okay. Let me - in the same patent, could 


21 


about - 


21 


you turn to Column 9? Ifs more towards the front of the 


22 


MR. JOHNSON: Don't disdose the substance of 


22 


patent 


23 


those communications. 


23 


A. (Witoess complies.) 


24 


BY MR. TIMMONS: 


24 


Q. Okay. Column 9, Line 36 or so, talks about 


25 


Q. And I was just looking for dates. 


25 


sustained release. Do you see that? 
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OaarKen. 
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I befiave you ere awara through discvsslone with Pete Anderson and-ca^TFiteks 
that there haa been soma lasue as to whether Pete should remain as an Inventor 
on reoent patent eppllcatlbns drafted and submitted by NeoRx. After sevaral 
dtecuaalona, we have decided that Pete will be named aa an Inventor on all 
pending appllcatlona. 

The Issue of Pete's Inventorship arose In the conta« of the progression of our 
research fi-om the Inliiaf concept of monoclonal antibody-based 
invTiunoeonJuoates fbr the treatment of restenosis, to our present research 
actJvIttee. We are no longer pursuing an Immunoconjufiate epproach. However, 
we have continued to build on the Initial concepts, and Pete has contihUBd to be a 
valuable collaborator In our studies Since the Initial patent applfcallon was filed h 
September of 1891 , NeoPx has filed three continuations of that orifllnal 
eppneatlon. The patent family has become quKa complex, Involving a number of 
different technical approaches and potential product formulations. The most 
recent patent application also Involves additional non-NeoRx Inventor, further 
complicating the picture. 

What I would like to do at this time Is propose a modification to our original 

agreenrwit. As we discussed briefly during my visit In February, NeoRx must 
finance these development elforta through a variety of corporate afllances. That 
rea%, and the fad that our current develolDment activities have caused us to take 
licenses on additional technokjgles beyond our license with UAB, necessitate the 
proposed modmcatlons to our egreement highly cowdential NeoRx 100023 
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Our egreement currently calls for a $20,000 license fee (which has been made), 
end two eddrtlonBl milestone payments oi $50,000 eaoh upon the initiation of 
Phase Hi cfinlcal trials and upon product approval. We do not propose 8Ay 
modtflcatlons to these payments. 

The aQreement also calls for a 1% royaltyjon net salea idy NeoRx or ite 
sublteensee for the life of the last-to-explre patent, or for 10 years, "nils provision 
was appropriete for the originally conceived Immunoconjugate product that 
NeoRx Intended to market directly, but Is hot appropriate for the product 
formulations currehtfy under investigations. In eddltton. the current agreement 
covers only "cor^fugates". This definition to loo conetreined, as we no longer are 
Investigating conjugates es described In the original patent application and the 
NeoRx-UAB egreement I would propose, that the scope of our agreement be 
modified to Include any products coveredjby an allowed dalm In a patent ne mina -y 
Pete Anderson or any other UAB Investigator as en Inventor. The current royai^ <3UC^rlM. 
arrangement also assumes that ell products are In the field of coronary heart Jj omuv*** vS*r 
disease. Seme of the claims that have been induded in the continuation 
appfcattons are for cancer and other noncoronary applications that have not 
directly grown out of our collaboralibn with UAB. *v . ... 

I would propose the following revised terms for our agreemeriwith reepect to > 

For products sold by NeoRjc "^'^ °^ {Jj * '.. .' 

0.5% royalty on not sales if e UAB co^nventor patent only Is 
required, 

> 0.25% royalty on net sales If :a non-UAB patent required in addition, 
0.05% royalty on net sales of products approved for a non^ronary 
'ilsease Indlcatlonr ^llvJa 





^ ror products sold by a NeoRx sublicenses: s*JL<it ^ n no»^» r%uui^ 

^ — 1%of/oyalties paid to NfioRx If UAB cO'inventor patent oniy'ls cL^^jt^'^U 
l)i required, P'^r^ 

^ * 0.5% of royalties paid to NeoRx If a/non-UAKpatent required In 

addition. ^ ^ 
— > 0.1% of royalties paid to NedRx on products approved for a non- 
coronary disease Indication.; . \oAh> 
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(t)^ ^-^There Is a provision In the current egreemenl for a minimum annual ro5^^ 
payment of $10,000 or 



In the CUrreni BgrBemem lur a ..«. »...".., . 
I once products are approved. I see no need to alter tnai 



payment < 
provision. 

I hope that these modifications seem fair and reeeoneble to you. We ^^h^^^^ 
oonSoVSon with UA8 and have every intention of » ^^^^^^^ ^^^ttSSS? 
TT^ese revised terms should provide a format (or J?"|^^^^^ „ 
Please let me know your thoughts on the proposed modiflcetions. once we are in 

eoreernVnTwe^T^^^ 

Sincerely yo^'^s* 




Robert W. Schroff, P^Dm M.B-A. 
vice President and General Manager 
Cardtovasculer Products 

cc: Pete Anderson 
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FAX: (206)298-9442 

Bob Schroff, Ph.D., M.B.A. 

Vice President and General Manager 

Cardiovascular Products 

NeoRx Corporation 

410 West Harrison 

Seattle, WA 98119-4007 

RE: UAB RF and NeoRx Agreement/ 
Pete Anderson 
UAB RF Ref: FY91-031 

Dear Bob: 

Per our conversation during August you indicated your office would be fonvarding to our 
attention a draft of the Agreement between NeoRx and the UAB Research Foundation. 
I would appreciate a call to indicate when 1 can expect said document. If I can facilitate 
the execution of this document in any way, please do not hesitate to ask me. 




mnest Regards, 



LCH/sbh 

c: Dr. Kenneth J. Roozen 
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ORIGINAL 



AGREEMENT 



THIS AGREEMENT is entered into as of September 1, 1993, by and 
between NEORX CORPORATION ("NeoRx-) , a Washington corporation whose 
principal place of business is located at 410 West Harrison Street, 
Seattle, Washington 98119, and THE UAB RESEARCH FOUNDATION 
("UABRF"), located at 1825 University Boulevard, Birmingham, 
Alabama 35294-2010. 

WHEREAS, NeoRx is engaged in research and development of 
pharmaceutical products; and 

WHEREAS, NeoRx desires to develop certain products related to 
vascular trauma in general, and coronary artery angioplasty 
restenosis in particular; and 

WHEREAS, UABRF is willing to grant NeoRx exclusive rights in 
any technology developed according to the terms and conditions of 
this agreement ("the Agreement"); 

NOW, THEREFORE, in consideration of the mutual 
representations, warranties and promises herein contained, the 
parties agree as follows: 



ARTICLE I 
DEFINITIONS 

1.1 "Technology" shall mean any present cuid future patent 
applications and confidential information, including know-how, 
trade secrets or other data ("Know-How"), related to vascular 
trauma in general, and coronary artery angioplasty restenosis in 
particular, that is owned or controlled (in the sense of being able 
to grant licenses) by UABRF and that relates specifically to work 
conducted by Dr. Peter Anderson in conjunction with NeoRx. 

1.2 "Post-Angioplasty Restenosis" shall mean proliferation of 
vascular smooth muscle cells in response to travma associated with 
angioplasty of coronary arteries in human patients. 

1.3 "Product" shall mean each product developed in whole or 
in part by NeoRx that is covered by a claim in a Patent. 

4- i'iv "^f^®,^*^*" shall mean an issued and valid US or foreign 
patent that includes a claim that encompasses Technology and that 
names a UABRF employee as an inventor. 
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1.5 "Field of use" shall mean any use. 

cor^alktJ^^^f^" ^^^^ corporation, any person, 

o?^oS«is' ei™he?^JoSSiP' ^'^.^J*^^ ^"^i^y Which NeoRx owSs 
votim stoJk ?h2fJf ^ °f ^"directly, at least 50% of the 

alslSJefol MeJS« ' ^^^^^ representative, successor or 

coimeJcLl"stle?\lf"i^^.^^^„r^i' ^"^^^^^^^ received from. 

arms-lei^ "tr?ns?ctSJro?"^'heT/^^^^^^^^ ^Ss'^th'" '^'^ 
deductions: product, less the following 

^i^i,"^"?® and/or quantity discounts actually allowed 
and taken xn such amounts as are customai?in tjadef 

absirbid,^"o;\lTote°d?'"^ """"" ^"""^ '^"^-^ 

(iii) Amounts billed to cover transportation costs; 

trai^nLt-^?^"*^ °^ transportation charges, if 

transportation charges are not separately billed; and 

dial?™ '^^^^'^^nr^'^c^^rtiT.i 



ARTICLE II 
LICENSE 



have sold Pr<5uct for tee term o ^""^ 

shall grant to NeolJf th!^ts„^?^* ""f Agreement. said license 
scope San thi JicSse «ait2 sublicenses no greater in 

subject to th^ pio^sfoS":r?hirAS;em^L^^ 

filing* Ld'??o:icuU%n'™U^s'^and^^^^^^^ ''"^^ ^'^^^ 

covering .ofnt In?eVtTonfs,"ils lelinWse?:?!^ a^lfcr^^JSirl 
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In addition, KeoRx will make payments to DABRF for collaborative 
studies involving a pig model system, so long as the results of 
preliminary experiments warrant initiation and continuation of such 
collaborative study. Payments to UABRF for these collaborative 
studies will be negotiated prior to initiation of each such study. 



ARTICLE III 
DEVELOPMENT BY NEQRX 

3.1 NeoRx, at its own cost and expense, shall expend 
reasonable efforts and resources to carry out the development and 
marketing of at least one Product to the point of a Product License 
Application with the Food and Drug Administration within ten years 
of the effective date of this Agreement, unless this deadline is 
extended by mutual agreement of the parties, UABRF shall not 
unreasonably withhold approval of any request by NeoRx to extend 
this period, if such request is supported by a reasonable showing 
by NeoRx of due diligence toward bringing the Product to 
commercialization. "Due diligence" shall include any reasonable 
and diligent application for approval required by any government 
agency within the United States. 

3.2 NeoRx agrees to use UABRF for the conduct of requisite 
clinical trials of the Product, wherever reasonably practicable. 

3.3 After bringing Product to the point of commercialization, 
NeoRx agrees to use reasonable efforts to keep at least one Product 
reasonably available to the public during the term of this 
Agreement. 



ARTICLE IV 
Collaboration bv UABRF 

UABRF shall expend reasonable and diligent efforts to assist 
NeoRx in the research and development of Product. These efforts 
shall include the active collaboration and consultation of Dr. 
Anderson and other appropriate research and clinical personnel. 
Further, UABRF shall perform collaborative studies involving a pig 
model system and clinical trials, so long as the results of 
preliminary experiments warrant initiation and continuation of such 
collaborative studies. 



3 
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ARTICLE V 
ROYALTIES AND PAYMENTS 



'5.1 NeoRx shall make the following non-refundable milestone 
payments with respect to each Product: 

(i) $50,000 upon initiation of Phase III Clinical Trials 
with the first Product; and 

(ii) $50,000 upon approval by the Food and Drug 
Administration of each Product License Application, but no 
more than one such payment will be made for each Product 
License Application as defined herein. 

5.2 NeoRx shall pay: 

(A) one of the following royalty rates on Net Sales of Product by 
NeoRx: 



0.5% if only a Patent covers the Product; 

0.25% if a Patent covers the Product, and if royalties paid by 
NeoRx to one or more third parties for the Product total 1% or 
more of Net Sales of Product by NeoRx; and 

0.05% if a Patent covers the Product and the Product has been 
approved for a non-coronary disease indication; and 

(B) one of the following royalty rates for Product that is sold by 
a NeoRx sublicensee: 

2.5% of royalties paid to NeoRx by its sublicensee with 
respect to such Patent, if only a Patent covers the Product; 

1.25% of royalties paid to NeoRx by its s\iblicensee with 
respect to such Patent, if a Patent covers the Product, and if 
royalties paid by NeoRx to one or more third parties for the 
Product total 5% or more of royalties paid to NeoRx by its 
sublicensees for Product that is sold by such sublicensees; 



0.5% of royalties paid to NeoRx by its sublicensee with 
respect to such Patent, if a Patent covers the Product and the 
Product has been approved for a non-coronary disease 
indication. 

These royalties shall be paid by NeoRx to DABRF for a period ending 
upon the expiration date of the last-to-expire Patent. For any 
Product, if multiple issued Patents cover the Product, a portion of 
the Product or related methods, the total royalty rate under this 
Agreement shall not exceed 0.5% of Net Sales by NeoRx or 2.5% of 
royalties paid to NeoRx by its sublicensee with respect to such 
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Patents. If ITeoRx receives non-cash consideration from a 
su±)licensee as partial or complete consideration with respect to 
such Patents, NeoRx shall pay DABRF 2,5%, 1.25% or 0.5% (as 
described in (B) , above) of an imputed royalty of 5% on Product 
that is sold by the stiblicensee. If cumulative annual royalties, 
paid or owing at the end of any calendar year wherein Product has 
been sold, do not exceed $10,000, KeoRx shall pay UABRF the 
difference between $10,000 and cumulative annual royalties paid or 
accrued for that calendar year. Such payment shall be made within 
ninety (90) days after December 31. If NeoRx has paid UABRF for 
animal studies, clinical trials and/or other collaborative services 
during the current calendar year, such payments by NeoRx to UABRF 
during the current calendar ybbx shall be deemed to be cumulative 
annual royalties and be credited against the $10,000 minimum 
cumulative annual royalties. 

5.3 NeoRx agrees to submit to UABRF, within ninety (90) days 
after each calendar half year ending June 30 and December 31 
wherein Product has been sold, reports setting forth for the 
preceding six month period: (i) the amount of Product sold by 
NeoRx; (ii) the amount of royalties received by NeoRx from its 
sublicensees; and, (iii) in the event of a payment to UABRF by 
NeoRx based upon an imputed royalty, the amount of Product sold by 
such NeoRx sublicensees. 

5.4 NeoRx and/or its sublicensees shall pay all necessary 
expenses for domestic and foreign commercialization of Product, and 
such expenses shall not be deducted from any payments due UABRF as 
provided herein. 

5.5 All royalties shall be paid to UABRF in lawful money of 
the United States. NeoRx shall be responsible for compliance with 
all currency exchange laws and regulations. 



ARTICLE VI 
REPORTS AND RECORDS 

6.1 NeoRx shall keep and shall cause its sublicensees to keep 
accurate and complete records of Product made, used, sold, or 
otherwise disposed of under this Agreement appropriate to determine 
the amount of royalty fee due here\inder. Such records shall be 
retained for at least three years following a particular reporting 
period. Together with each six month royalty payment, NeoRx shall 
provide UABRF with a written report with respect to the six months 
for which royalties are paid. Such reports shall state the Net 
Sales of all of the Products which are both manufactured by and 
sold or otherwise distributed by NeoRx (and its sublicensees) , and 
shall specify in reasonable detail the manner by which the royalty 
payment for the six months period was calculated. In no event 
shall NeoRx owe UABRF more than a 0.5% royalty rate on Net Sales by 
NeoRx or 2.5% of royalties paid to NeoRx by its sublicensees for 
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any given Product and its related manufacture, distribution and 
ultimate sale* 

6.2 NeoRx (and its sublicensees) shall keep and maintain true 
and complete books and records pertaining to its distribution and 
sale of the Product in sufficient detail to enable an independent 
certified public accountant, selected by UABRF, to determine with 
accuracy whether NeoRx has fully paid all sums payable to OABRF 
pursuant to this Agreement* NeoRx (and its sublicensees) shall 
maintain its books and records for at least three years following 
the date of a particular payment. NeoRx (and its sublicensees) 
shall make such books and records, as well as appropriate 
personnel, available at reasonable times dxiring regular business 
hours for inspection and inquiry (subject to customary 
confidentiality agreements) by UABRF»s designated certified public 
accountant. In addition, NeoRx (and its sublicensees) shall supply 
UABRF 's certified public accountant with all details and supporting 
data reasonably necesseury to verify the accuracy and completeness 
of all reports and payments required by this Agreement. 



ARTICLE VII 
PROPRIETARY AND CONFIDENTIAL INFORMATION 

7.1 "Proprietary and Confidential Information" as herein 
used, means any and all information and materials concerning any 
aspect of each respective party not generally known to persons but 
those associated with that party. This shall include, but not be 
limited to, clinical data, concepts, processes and techniques, 
trade secrets, business strategies (whether or not implemented) and 
financial information. 

7.2 Proprietary and Confidential Information is disclosed in 
the strictest confidence and shall be considered confidential and 
proprietary information of the disclosing party. Except as 
otherwise provided herein, any Proprietary and Confidential 
Information that is disclosed in writing or orally between the 
parties shall be maintained as confidential for a period of five 
years from the date of this Agreement. 

7.3 Except as authorized herein or by the disclosing party, 
the receiving party will not duplicate, transfer or disclose nor 
allow any other person to duplicate, transfer or disclose any of 
the Proprietary and Confidential Information. The receiving party 
will safeguard all Proprietary and Confidential Information at all 
times so that it is not exposed to or used by unauthorized persons 
and will exercise at least the same degree of care used to protect 
its own confidential information. Except as provided herein, the 
receiving party shall not use Proprietary and Confidential 
Information without the prior written consent of the disclosing 
party, which consent shall not be unreasonably withheld. 
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7.4 The restrictive obligations set forth above shall not 
apply to the disclosure or use of any Proprietary and Confidential 
Information which: 1) is or later becomes publicly known under 
circumstances involving no breach of this Agreement by the 
receiving party; 2) is already known to the receiving party at the 
time of receipt of the information; 3) is lawfully made available 
by a third party; or 4) is independently developed by an employee 
of the receiving party who has not been privy to the Confidential 
Information provided. 

7.5 NeoRx shall have the right to disclose Proprietary and 
Confidential Information of the disclosing party to the Food and 
Drug Administration in the process of obtaining approval of a 
Product; to disclose Proprietary and Confidential Information of 
the disclosing party to collaborators or potential collaborators 
under conditions of confidentiality; and to use Proprietary and 
Confidential Information of the disclosing party in patent 
applications describing the Technology. 

7.6 Except as explicitly set forth herein ^ both parties 
understand that no patent rights or licenses are granted by this 
Agreement. The disclosure of Proprietary and Confidential 
Information hereunder shall not result in any obligation for either 
party to grant any party any rights in and to the patent rights or 
other Proprietary and Confidential Information of the other party, 
and that no other obligations of any kind are assumed by or implied 
against either party, except for those stated herein. 

7.7 UABRF agrees to submit to NeoRx for review, at least 
thirty (30) days prior to oral publication or submission for 
written publication to any third psurty not bound by proprietary 
information restrictions comparable to those contained herein, the 
intended oral or written publication containing Proprietary and 
Confidential Information of NeoRx or such information that is 
jointly developed by the parties. UABRF agrees that upon 
reasonable request of NeoRx, and to the extent reasonably necessary 
to protect NeoRx 's patent or other legal rights, UABRF will delay 
from publishing material containing NeoRx Confidential and 
Proprietary Information. 



ARTICLE VIII 
PATENTS AND LITIGATION 

8.1 "Inventions" shall mean all discoveries, concepts and 
ideas, whether patentable or not, which arise from or are directly 
related to Proprietary and Confidential Information or property, 
including but not limited to articles, processes, methods, 
formulas, systems and techniques, as well as improvements thereof 
and know-how related thereto. 
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8.2 Any Invention made in the performance of this Agreement 
and that relates to Technology or Product shall be subject to the 
following terms and conditions: 

(a) Where the Invention is made solely by UABRF or by 
employees and/ or contractors of UABRF, title to such Invention 
shall remain in UABRF, and NeoRx and UABRF agree to negotiate 
in good faith a license agreement whereby NeoRx would be 
granted an exclusive, world-wide, irrevocable license to make, 
have made, use, sell, have sold and sublicense such Invention 
for the longer of 1) the term of any patent that may issue 
thereon, or 2) a period of ten (10) years from the date of the 
Agreement. Such license agreement shall not conflict with aj\6. 
shall be sxibject to laws and regulations of, and agreements 
with, the United States Government and public and private 
funding organizations, including NIH guidelines; 

(b) Where the Invention is made solely by employees or 
contractors of NeoRx, title to such Invention shall remain in 
NeoRx ; 

(c) Where the Invention is made jointly by employees or 
contractors of NeoRx and of UABRF ("Joint Invention") , title 
shall rest in both NeoRx and UABRF. 

In the case of Inventions described in Section 8(a) only, 
UABRF has the option to prepare and file world-wide patent 
applications at its sole discretion. In the case of Inventions 
described in Section B(b) only, NeoRx has the option to prepare and 
file world-wide patent applications at its sole discretion. In the 
case of Joint Inventions described in Section 8(c) only, NeoRx will 
prepare and file a United States patent application (s) for any 
Joint Invention. Preparation, filing, prosecution and maintenance 
of corresponding foreign patent applications will be at the sole 
discretion of NeoRx. UABRF shall cooperate in expediting 
preparation, filing and prosecution of such patent applications. 

The respective costs of such patent filings will be borne by: 
UABRF wholly under Section 8(a); and NeoRx wholly under Sections 
8 (b) and 8 (c) • 

As used herein, the terms "inventor," "Invention," "joint 
inventors" and "joint invention" are defined to be consistent with 
those definitions established and set forth in Title 35 U.S.C. and 
case law pertaining thereto. 

8.3 If any patent application sxibmitted by NeoRx matures into 
a Patent that claims a Product or a method of using a Product per 
se, UABRF shall notify NeoRx promptly in writing of any 
infringement of such Patent which becomes known to UABRF. NeoRx 
has no obligation to bring or prosecute any legal action against 
third parties for infringement of a Patent; however, NeoRx and 
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UABRF may mutually agree to piirsue such legal action on terms to be 
negotiated in good faith by NeoRx and UABRF. In jurisdictions 
where NeoRx does not have standing to pursue legal action against 
third parties for infringement of a Patent, and if NeoRx desires to 
pursue such legal action, UABRF agrees that NeoRx may perfect such 
Patent rights in the name of UABRF. 



ARTICLE IX 
INDEMNIFICATION 

9.1 NeoRx agrees to indemnify UABRF and hold it harmless from 
and against suits, claims and demands whatsoever for injuries to or 
death of any person, damage to or loss of property alleged to have 
arisen out of , in connection with , or incidental to NeoRx » s 
performance of the terms of this Agreement. In respect of NeoRx' s 
obligation to indemnify, NeoRx shall defend suits, claims and 
demands brought against UABRF. NeoRx 's obligation to defend shall 
arise upon notification to NeoRx and/or UABRF of such claim. 

9.2 In respect of NeoRx 's obligations set forth in Section 
9.1 above, NeoRx agrees to pay, liquidate, discharge and satisfy 
any and all judgments, awards or expenses which may be rendered 
against or incurred by UABRF, including, but not limited to, all 
costs of suit, reasonable attorneys* fees and reasonable expenses 
in connection therewith, except to the extent that such judgment, 
award or expense is attributable, in whole or in part, to the 
negligence of UABRF. 



ARTICLE X 
TERMINATION 

10.1 This Agreement and the license granted in Article II 
shall have a term commencing on the effective date, unless 
terminated sooner in accordance with the provisions of this 
Agreement. Upon termination of the Agreement, all Proprietary and 
Confidential Information and materials in the possession of the 
receiving party shall be returned to the disclosing party, except 
that one copy of written information may be retained by the 
receiving party in a limited access file. If NeoRx does not file 
a Product License Application within five years of the effective 
date of the Agreement, and if this deadline is not extended by 
mutual agreement of the parties (see Section 3.1), the Agreement 
will terminate. Unless terminated sooner in accordance with the 
provisions of this Agreement, this Agreement shall remain in force 
for the longer of: (a) the last-to-expire Patent claiming a 
component or aspect of an FDA-approved Product, or (b) 10 years 
from the effective date of this Agreement. 

10.2 UABRF may terminate this Agreement if NeoRx is in breach 
because of its failure to pay royalties or milestones due and owing 
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or its failure to submit a royalty report as prescribed herein. In 
such case^ UABRF shall provide written notice to NeoRx of an 
alleged breach of this Agreement, and NeoRx shall have 30 days from 
receipt of the written notice to cure the breach. If the breach is 
not cured within such 30 day period, UABRF may give notice of 
termination of the Agreement. In addition to UABRF 's right to 
tejnninate, both parties shall have all legal and equitable remedies 
available to enforce the terms and conditions of this Agreement. 

10 . 3 NeoRx may terminate this Agreement if UABRF is in breach 
because of its failure to collaborate in the research and 
development of Product. 



ARTICLE XI 
GENERAL PROVISIONS 

11.1 The interpretation and application of the provisions of 
this Agreement shall be governed by the laws of the state of 
Washington. 

11.2 Notices required to be given under this Agreement shall 
be in writing and shall be effective only when delivered to the 
addressee by mail or by facsimile at the address stated below, or 
at such other address as either party may hereafter state by 
written notice: 

If to NeoRx: 

Jeffrey J. Miller, Ph.D., J.D. 
Senior Vice President 

Business Development and Legal Affairs 

NeoRx Corporation 

410 West Harrison street 

Seattle, Washington 98119 

Telephone: (206) 281-7001, X518 

Facsimile: (206) 284-7112 

If to UABRF: 

Dr. Kenneth J. Roozen 

Executive Director - UAB Research Foundation 
125 Mortimer Jordan Hall 
1825 University Boulevard 
UAB Station 

Birmingham, Alabama 35294-2010 
Telephone: (205) 934-0622 
Facsimile: (205) 934-1221 

or such other address as either party may request in writing. 
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11.3 This Agreement constitutes the entire understanding 
between the parties and supersedes all prior agreements and 
understandings between the parties with respect to the subject 
matter hereof or information relating thereto, and neither party 
shall be obligated by any condition, promise, or representation 
other than those expressly stated herein or as may be subsequently 
agreed to by the parties hereto in writing. 

11.4 Nothing contained in this Agreement shall be construed 
as creating any partnership or joint venture between the parties. 
Neither party shall be authorized to act as agent for the other, 
nor shall either party enter into any agreement or contract on 
behalf of the other as representative or agent. 

11.5 This Agreement shall be binding upon and inxare .to the 
benefit of the successors and permitted assigns of the parties. 
Neither NeoRx nor UABRP shall assign this Agreement without the 
other's prior written consent, which shall not be unreasonably 
withheld. Neither party shall be deemed unreasonable if it 
withholds approval because of its good faith concern regarding 
protection of its intellectual property rights by the prospective 
assignee. 

11.6 No waiver or modification of any of the terms of this 
Agreement shall be effective unless in writing and signed by both 
parties. A waiver by either party of any right under this 
Agreement shall not be deemed a waiver by that party of the same or 
any other right or any subsequent occasion. 

11-7 If any of the provisions of this Agreement are 
determined to be to any extent invalid or unenforceable, the 
invalidity and unenforceability of that provision shall not affect 
the validity auid enforceability of the remaining provisions of this 
Agreement, and the affected provision shall be construed as if it 
were written so as to be valid and enforceable to the maximum 
possible extent. 

11.8 Each party and the individuals executing this Agreement 
on that party's behalf, represents and warrants to the other party 
that it has obtained any and all necessary corporate authority to 
make and perform this Agreement. Each party further represents and 
warrants to the other that it is not precluded by the terms of any 
other agreement from making or performing this Agreement. 

11.9 Any controversy or dispute arising out of or relating to 
this Agreement shall be submitted to binding arbitration, under the 
then existing Commercial Arbitration rules of the American 
Arbitration Association. Such decision may grant legal and 
equitable relief, including but not limited to injiinction, and may 
grant any other form of relief appropriate. Judgment may be 
obtained on the arbitration award in any court having competent 
jurisdiction. 
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11.10 In the event that any arbitration or action should be 
commenced to enforce, or otherwise with respect to, any of the 
terms or conditions of this Agreement, the prevailing party shall 
be entitled to recover from the otlier, in addition to any and all 
other relief to which it may be entitled, all of the prevailing 
party's costs and expenses thereby incurred, including reasonable 
attorney fees relating to legal services provided in advance or 
connection with any such legal proceeding or any appeal thereof. 
The arbitrator or court shall determine which party has, under all 
the circumstances, "prevailed." 



IN WITNESS WHERJEOF, the parties hereto have caused this 
Agreement to be executed individually or, where applicable, by its 
duly authorized representative. 

NEDRX CORPORATION THB UAH RESEARCH FOUNDATION 




Legal Affairs 




loozen 
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NeoRx 



NeoRx Corporation 

410 Wesi Harrison 
ScatUcWA 98119-4007 
206-281-700! 
Fax 206-284.7112 



November 1, 1994 



Peter G- Anderson, D.V.M., Ph.D. 
406 Delcris Drive 
Birmingham, Alabama 35226 



TT q Patent Application Serial No. 08/062,451 ^^^^^ 
?hI^eS?C INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 
Filed: May 13, 1993 

Dear Dr. Anderson: 

The enclosed Assignment will be filed in . ^ " ^ ^ Pat ent an^ 

?5ader^rk in connection with the ^^^'^^'^^^'''^''^^^^ 

filed September -25, 1992, which is a CIP of U.S. Serial wo. 
07/767,254, filed September 27, 1991- 

Please sign and return the Assignment to me by Thursday, Noveirber 
10, 1994. Thank you. 

Sincerely, 

Sue E. Lintott 
Patent Paralegal 

Enclosure 
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ASSIGNMENT 



WHEREAS, we, Lawrence L. Kiinz, Richard A. Klein, John M. 
Reno, David J. Grainger, James C. Metcalfe, Peter L. Weissberg 
and Peter G. Anderson (hereinafter referred to as ASSIGNORS) , 
having post-office addresses of 2310 223 Court, N.E., Redmond, 
Washington 98053; €620 162nd place, S.W., Lynnwood, Washington 
98037; 2452 Elm Drive, Brier, Washington 98036; Magdalene 
College, Can±)r:idge, England CB3 OAG; 20 Luard Road, Cambridge, 
England CB2 2PJ; 116 Shelford Road, Cambridge, England CB2 2NF; 
and 406 Delcris Drive, Birmingham, Alabama 35226, respectively, 
are the joint inventors of an invention entitled "THERAPEUTIC 
INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS", as described and 
claimed in the specification and claims forming part of an 
application for United States letters patent which was filed on 
May 13, 1993 and assigned U.S. Patent Application Serial No. 
08/062,451, which application in part discloses and claims 
subject matter disclosed in U.S. Serial No. 08/011,669, filed 
January 28, 1993, which application in part discloses and claims 
subject matter disclosed in PCT/US92/08220 , filed September 25, 
1992, which application in part discloses and claims subject 
matter disclosed in U.S. Serial No. 07/767,254, filed September 
27, 1991, and now abandoned; and 

WHEREAS, NeoRx Corporation (hereinafter referred to as 
ASSIGNEE) , a corporation of the State of Washington having a 
place of business at 410 West Harrison, Seattle, Washington 
98119, is desirous of acquiring the entire right, title and 
interest in and to the invention and in and to any letters patent 
that may be granted therefor in the United States and in any and 
all foreign countries; 

NOW, THEREFORE, ASSIGNORS hereby sell, assign and transfer 
unto said ASSIGNEE the full and exclusive right, title and 
interest in and to said invention for the United States of 
America and its territorial possessions and all foreign 
countries, and the entire right, title and interest in and to any 
and all letters patent which may be granted therefor in the 
United States of America and its territorial possessions and in 
ciny and all foreign countries, and in any and all divisions, 
reissues and continuations thereof, including the right to claim 



US serial No. 08/062,451 



priority rights deriving from said United States application by 
virtue of the International Convention, said invention, 
application and all letters patent on such invention to be held 
and enjoyed by ASSIGNEE for its use and benefit and of its 
successors and assigns as fully and entirely as the same would 
have been held and enjoyed by ASSIGNORS had this assignment, 
transfer and sale not been made. ASSIGNORS hereby authorize and 
request the Commissioner of Patents and Trademarks to issue all 
letters patent on said invention to ASSIGNEE- ASSIGNORS agree 
to execute all instruments and dociments required for the making 
and prosecution of applications for United States and foreign 
letters patent, or for the purpose of protecting title to said 
invention or letters patent therefor. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OP DELAWARE HIGHLY CONFIDENTIAL 

BOSTON SCIENTIFIC SCIMED, INC., and Case No. 03-283-SLR 
BOSTON SCIENTIFIC CORPORATION, 

Plaintiffs , 

vs . 

CORDIS CORPORATION and 
JOHNSON S JOHNSON, INC. , 

Defendants . 



BOSTON SCIENTIFIC SCIMED, et al., Case No. b3-1138-SLR 

Plaintiffs, 

vs . 

CORDIS, et al., and GUIDANT, et al., 

Defendants . 



HIGHLY CONFIDENTIAL 

VIDEOTAPED DEPOSITION OF JOHN RENO, Ph.D. 
Taken on behalf of the Defendant 
February 11, 2005 
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(212) 490-3430 
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1 MR. JOHNSON: Thank you. And you should in 

2 general always feel the need to read whatever you want to 

3 put anything into context or anything you need to feel 

4 comfortable. 

5 THE WITNESS: Fm sorry. What was your 

6 question? 

7 BY MR. TIMMONS: 

8 Q. There was no question. I was just asking you to 

9 read that paragraph, and when you're done with it Til ask 

10 you some questions. 

11 A. Okay. Tvereadit. 

12 Q. Do you agree with the statement that taxol is an 

13 example of a cytoskeletal inhibitor? 

14 MR. JOHNSON: Objection to form, 

15 mischaracterization. 

16 TWE WITNESS: If you define cytoskeletal 

17 inhibitor as it does as something that acts on miaotubial 

18 and miaofilament networks within a cell, Fd have to 

19 agree with that. But if s not classically what I would 

20 call an inhibitor. 

21 BY MR. TTMMONS: 

22 Q. What is your understanding of the definition of 

23 cytoskeletal inhibitor, classically like you said? 

24 A. Ifs in quotes. If s got to be defined here 

25 within the specifications, so I really don't know. 



1 miaotubials, miCTofilaments. I'm not really concerned 

2 about those. I dont know much about those. 

3 Q. Ifyou could tum back to the very first page of 

4 this patent, please. Do you see under "Related U.S. 

5 applications" that the application from which this issued 

6 was a continuation of serial number 62451 which was filed 

7 on May 13th, 1993? Do you remember see that^ 

8 A. Yes. 

9 Q. Okay. Let me give you a document that was 

10 previously marked as Anderson Exhibit 10, a letter from 

11 Sue Untott to a Peter Anderson attaching a - an 

12 assignment of U.S. application serial number 0862451. 

13 (Whereupon, Anderson Exhibit-10 was presented to 

14 the witness.) 

15 And I know you probably haven't seen the frrst 

16 page before, but if you could tum to the two-page 

17 assignment or the three-page assignment thaf s attached to 

18 that letter. 

19 And my question is whether or not thaf s your 

20 signature on the signature line dated October 27th, 1994? 

21 A. Yeah, I think it is. Ifs changed, but 

22 Q. rm sorry? 

23 A. I said ifs changed. 

24 Q. Your signature's changed over the years? 

25 A. Yes. 
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1 Q. Lefs take you out of the specification. If 

2 somebody asked you what a cytoskeletal inhibitor was, what 

3 would your general definition be? 
< A. I'd have to - I'm sorry. I'd have to ask for 
5' further clarification. Ym not really sure - tiiey would 

6 have to define what they mean by cytoskeletal. When I 

7 talk about microtubials and microfilaments, thaf s - 

8 those are very temporary stiuctures tiiat are built within 

9 a cell and then dissolve. So the/re not really a 

10 skeleton within the cell, at least the ones that I'm 

11 concerned about in terms of actually being Involved in the 

12 motility of cells. 

13 Now, I'm not - I'm not a cell biologist, so I 

14 really don't understand or know very much detail about, 
[ 15 quote, unquote, "the cytoskeleton of a cell." 

16 Q. But your understanding is that miaotubial and 

17 miaofilaments aren't normally considered part of the 
' 18 cytoskeletal of a cell? 

19 A. I believe they are to some extent But the 

20 structures that I am more femiliar about which relate to 

21 my work in the cardiovascular idea relate to the temporary 

22 structures that, are built to allow the cell to move. 

23 Some structures are also involved in cell 

24 division. You know, if you see those nice mitotic 

25 pictures pulling the DNA apart, those are also 



1 Q. Did you assign your rights to the patents ttiat 

2 you received when you were working at NeoRx to NeoRx? 

3 MR. JOHNSON: Objection, calls for a legal 

4 conclusion. You may answer. 

5 IHE WITNESS: That was the policy. I was 

6 obligated to do that, and I was thrilled to do that. 

7 BY MR. TIMMONS: 

8 Q. And if you look at the left-hand column - the 

9 left-hand page here, the first paragraph in the 

10 assignment, do you see at the bottom of the paragraph it 

11 lists a number of applications that were related to this 

12 application to which you were assigning? 

13 A. Yes. 

14 Q. And it goes on to list at the very bottom a 

15 application serial number 07 slash 767 comma 254 filed 

16 September 27th, 1991 and now abandoned. Do you see that? 

17 A. Yes. 

18 Q. Okay. And you signed this document in October 

19 1994? 

20 A. October 27th, 1994. 

21 Q. Who was Sue Untott? 

22 A. I-shewasa- well, it says patent 

23 paralegal. I looked at her more as a legal seaetary. I 

24 guess she had some specialized training, but I dont 

25 recall. 
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1 


Q. Did she provide you with the documents to sign 


1 


through 31434. And it has a red and frame number on it. 


2 


for submission to the patent office? 


2 


reel 7375 and frsme 925. And that was Anderson 11. Ask 


3 


A. In general? I can't — I can't comment on this 


3 


you if you've seen that document before. 


4 


one. But in general, yes, she would — she would be one 


4 


fWhereuDon Anderson Exhibit-ll was nresented to 


5 


of the people. 


5 


the witness.) 
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Q. And you didn't draft this assignment; right? 


6 


A. If s not familiar to me. 


7 


A Oh no 


7 


O If vou would look at the second oaoe 


8 


Q. And the drafting of the assignment was done by 


8 


A. Yes. 


9 


the legal department at NeoRx? 


9 


Q. Is that your signature? 


10 


A. I have no idea. 


10 


A Bov Is ttils the same riorument*? 


11 


Q. Who else provided you with documents to sign 


11 


Q, Let me — 


12 


that were to be submitted to the patent office? 


12 


A It's — mv sionature is identiral I would 

r^* ^ ^lUIIOLUIW 1^ Iu^IIU^pUI. X VVwUlw 


13 


MR. JOHNSON: Objection. 


13 


SI tsnpf+ that this ic thp irientiral Hnrt impnt withm it 


14 


MR McBRAYER* Obiection on Driviieae And I'm 


14 


tnokino further 

luv^rvii 1^ 1 ui \j 1^1 • 


15 


aoina to instruct vou not to answer to the extent vour 


15 


O Okav *»o ttip sionatiirp rlaterl Or+nhpr 57th 1QQ4 


16 


knowledoe is based on a conversation with a NeoRx attomev 


16 


nn Anrierson 1 0 is the camp ac thp cinnati irp that'c riatpri 
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18 
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you have any independent knowledge, you can answer. 
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BY MR. TIMMONS: 


20 


THF WTTNF^^* Thev InnW iripntiral tn mp 

1 VVXIMC30. MICy lUU^ )UClluL.al LU IIIC. 


21 
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24 


would do that. More specifically I believe It was the - 


24 


A. Yes. 


25 


the seaetaries that typically do that 
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Q. You see where at the bottom of that paragraph it 
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this document in front of you so you can look at the 
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knowledge such that you may have seen such an act, you can 


23 


assignment And I'd like to give you something that was 
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answer the question. But to the extent its based on any 


24 


previously marked as Anderson Exhibit 11. That" s an 


24 


communication with anyone from the legal department Tm 


25 


assignment of again the 451 application, NeoRx 31432 


25 


instructing you not to answer. 
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1 THE WITNESS: The answer is no. 

2 BY MR. TTMMONS: 

3 Q. So you don't know ifthe legal department 

4 changed the first page of this assignment? 

5 A. That* s correct. 

6 Q. Okay. Did the legal department ever call you up 

7 and ask you for pennission to remove a line from a 

8 document you had already signed? 

9 MR. McBRAYERr Objection. 

10 MR. JOHNSON: Objection to form. 

11 MR. McBRAYER: And, Dr. Reno, Tm going to 

12 instrua you again not - not to answer. And when I say 

13 you're not to answer, that means you're not to answer at 

14 all. 

15 BY MR. TTMMONS: 

16 Q. Do you have any explanation for why you have 

17 identical signatures on two documents that have different 

18 first pages? 

19 MR. JOHNSON: Objection, mischaracterization. 

20 THEWmiESS: No. Strange. 

21 BY MR. TIMMONS: 

22 Q. Do you know any reason why a reference to U.S. 

23 serial number 07 comma - slash 767 comma 254 which was 

24 filed on September 27th, 1991 would have been removed from 

25 this assignment? 
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1 application serial number 62451 and 450793 which 

2 eventually issued as the 447 patent 

3 (Whereupon, Klein Exhibft-12 was presented to 

4 the witness.) 

5 I know if s a very large document, but Tm going 

6 to try to direct you to certain portions of It. Have you 

7 ever seen this file history in this format before? 

8 A. No. 

9 Q. I did tabs this time. So, sony. I'll do my 

10 best Probably the best thing for me to do is to hand you 

11 the pages from here rather than having to have you go 

12 through it 

13 And what Vm going to give you is the 

14 declaration and power of attorney from this application, 

15 the 451 application. If you'd like to you can dive 

16 through that and see if you can find it But I'd like to 

17 ask you some questions about that declaration and power of 

18 attorney. If you dont mind, I could come over and find 

19 it for you if you like. 

20 A- I'm not looking for it I just want to get - 

21 Q. Oh, fine. Sure. 

22 A. - familiar with this document I just want to 

23 see a little bit - I just don't recall seeing it before. 

24 Q. And your counsel's right Whatever you need to 

25 look at, you're welcome to look at My only question 
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1 MR. JOHNSON: Objection to form. 

2 THE WITNESS: No. 

3 BY MR. TIMMONS: 

4 Q. You didn't remove that reference; right? 

5 A. Absolutely not 

6 Q. If someone was going to remove a reference to a 

7 patent application from a document you had already 

8 assigned, would you have thought - or would you have 

9 requested that they had asked your permission to do so? 

10 MR. JOHNSON: Objection to form. 

11 THEWTTNESS: I don't recall anybody asking me 

12 to do anything. And I would have been - I don't 

13 recall - 1 just don't believe such a thing would have 

14 happened. 

15 BY MR. TIMMONS: 

16 Q. Do you have any other explanation for why these 

17 two assignments have identical signatures of yourself and 

18 there's a missing line from the very first paragraph of 

19 the assignment? 

20 MR. JOHNSON: Objection to form, 

21 mischaracterizes his testimony. 

22 THEWTTNESS: I have no idea. 

23 BY MR. TIMMONS: 

24 Q. Let me put before you a document that was marked i 24 

25 as Klein Exhibit 12. And thafs the file history for | 25 



I about the declaration and power of attomey is, is that 
I your signature on the third page? 
J A. Appears to be. 

I Q. Okay. And did you read the declaration and 

> power of attomey before you signed it? 
i A. I don't recall. 

Q. Would you have read such a document before you 
t signed it? Would that be your normal practice? 
' A. Yes, it would be. 

> Q. Okay. What Tm going to ask you about is paper 
15. 

MR. JOHNSON: Thank you. 
BY MR. TTMMONS: 
Q. And Tm going to - again, if you want to go 
through, thafs fine. But I can give you the pages from 
the - the document Itself. Fd like to hand you the 
assignment that was - thafs in the file history for the 
451 application, and ask you if thafs your signature on 
the second page of that document again? 
A. Yes, it is. 

Q. Okay. And that assignment that was submitted to 
the patent office, the one from the file histoiy, does not 
have a reference to the 1991 application; right? 
MR. JOHNSON: Objection to form. 
THEWTTNESS: Tm sony. What are you refening 
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something after it. I wasnt sure if there was more than 
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Q. Okay. But in any event, the representatives of 
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THE WITNESS: I don*t believe I saw this before. 
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38 and 44 through 47 in paper 32; correct? 
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WHEREAS, we, Lawrence L. Kunz, Richard A.. KLein, tTohn M. 
Rend, David J. Grainger, James C. Metirallfe, Peter L, Weissberg 
and Peter G. Aijderspn (hereinaftet referred to as ASSIcaTORS) , 
having post office addresses of 2310 223 Court, N-E,, Redmond, 
Washington 98053; 6€20 I62nd plape, S.W. , Xiynnwood, Washington 
98037; .2452 Elm Drive, Brier, Washington .9.9035; Magdalene 
College, Cambridge, England CB3 OAG; 20 Luard Road, Cambridge, 
England CB2 2PJ; lis Shelf ord Road, Cambridge, England CB2 2^; 
^d 4D^ DeXcris Prive, Birmingham, Ajajpatoa 35226^ respectively, 
are the joint inventors of an invention entitled "IHERAPEDTIC 
ijiHIBIiPQR OP VASCOIAR SMOOTH MQSCLS CELLS", as described and 
claimed in the specif ication and claims forming part Of an 
application for ISiited States letters patent which was filed on 
May 13, 1993 and aasigiied JT.S. Patent implication Serial No. 
08/062^451, which application in pArt discloses and claims 
subject matter disclosed in U.S. Serial No. 08/011,669, filed 
January 2B, 1993, which application in part discloses and claims 
subject matter disclosed in PCT/ITS9 2/08.220, filed Septentoer 25, 
1992; and 

WHEREAS, ;NeQRx Coiporation {hereinafter referred to as 
ASSIGNEE) , a corporation of the State of Washington having a 
place of business at 410 West TTarrison, .Seattle, Washington 
98119, is desirous of acquiring the entire right, title and 
interest in and to the invention and in and to any letters patent 
that may be granted therefpr in the United Statfes and in any and 
all foreign countries; 

NOW, THEEUSPORE, ASSIGNORS hereby sell, assign and transfer 
unto said ASSIcailEE the full and exclusive right, title and 
interest in anci to said invention for the United States of 
America and its teirritorial possession^ and all foreign 
countries, and the entire right, title and interest in and to any 
and all letters patent which may be granted therefor in the 
United Staters of America and its territpri^ai possessions and in 
any and all foreign conntrles, amd in any and jail divisions, 
reissues ^d continuations thereof , including the right to claim 
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priority rights detiving tx<m sai^ Unit^ States application by 
virtuiB of the International .Convention, said invention, 
application and all letteris patent oh sucli invention to be held 
and enjoyed by ASSIGNEE for lt3 us^ and benefit and of its 
successors and assigns as fully and entirely as the sane vpiild 
have been held and enjoyed by ASSieNQRS had this assl^ent, 
transf er and sale not been jiadei, ASSIGNORS hereby authorise and 
request the Conmlssioner of Pat^td and fea^eaiarks to issue all 
lett^s patent on said invention to ASSIGNEE. ASSIGNORS agree 
to execute all iatstruaents and ^apuments required for the making 
and prosecution of applications for United states and foreign 
let±ers patent, or for the purpose of protecting title to said 
invention or letters .patent therefor. 
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PATENT 

TM THE UNITED CTATES P ATFNT AND TRADEMARK OmCE 
Applicants: LLbKunzetaL Exaznincn S. Baits 

Serial No.: 08/450,793 Art Unit 1204 

Filed: May 25, 1995 Docket Na: 295.O03US1 

Fan THERAPEUTIC JNHJBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

PRTmnN TO rORRETT T^fVE^f^OB 5mP WmSUAl^ to 37 C.F.R, 61.48fl»> 

Assistant Commissioner for Patents - . 

Washington, DC 20231 

Sin V . \: 

This petition is submitted to ccquf^ that the mmes of Richard A. Klein, David' 
J. Grainger, James C. Metcalfe, Peter L. Weissberg and Peter G. Anderson be del^ as 
inventors in the above-identified application. Claims were canceled in the Amendments filed 
July 26, 1995 and September 21, 1995, which were directed to particular embodhnents of the 
invention of which Richard A. Klein, David J. Grainger, James C. Metcalfe, Peter L. 
Weissberg and Peter G. Anderson were co-inventors. 
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Thus. Richaid A. Klan, David J. Graingo-, James C. Mcttalfie, Pdcr L. 
Wcissbcrg and Pteter G. AiKiiTOJn are no longer inv^ 
above-idendfied a^Ucation. 

Respectfully sufamitted, 
L.L.KunzetaI^ 
By their attoiDcys, 

SCHWEGMAN. LUNDBERG, WOESSNER 

P.O. Box 2938 
Minneapolis, MK 55402 
(612)339-0331 

^i.}^'r)L^ 

WanenD. Woessner 
Reg. No. 30,440 

the United St»tc» PciUJ Service » first cto raal in w eovdopc »ddreOcd to 
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V - jh?tm. f jwrrm states patent and trademark office 

a?i^"''LawienccL.Kunzctal, Examiner. S. Barts -jj^^^ 

Serial No.: 08/450,793 Groi^ Art Unit 1204 ^ //^^^ 

FUed: 25. 1995 Dodcct 295.003US1 -^pp^j^^ 

Title: THERAPEUTIC INfflBITOR OF VAS CULAR SMOOTH MUSCLE CELLS 

PCTITTON TO CORRECT mVENTORSHIP PURSUANT TO 37 CF.R 61,48fb) 

Assistant Commisdoncr for Patents ; 
Washington, DC 20231 

Sin 

This petition is submitted to request that the name of John M. Reno be deJded as 
an inventor in the above^identified ^iplication. In the Amendment which accompanies this 
Petition, claims 35-38 and 44-47 were canceled. The canceled claims ate directed to particular 
embodiments of the invention of ii^ch John M. Reno was a co-inventor. 

Tfaus» John M Reno is no tonger an inventor of tiie subject matter daim^ 
above*identified application. 

Respectfully submitted, 
Lawrence L. Kuttz et al.. 
By their Representatives, 

SCHWEGMAH, LUNDBERG, WOESSNER & KLUTH, P^ 
P.O. Box 2938 
Mhmeapolis.MN 55402 
(612)339^331 
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Pafent 5,«1 1,447 ( FanTDSOt] PATENT . 

TN TWIT, f fNrnrn .sT4;ms PAT^Nj^Nn traotmark office 

Patent No.: 5,8n»447 ^^jjAigS^ Docket; 295. 003US I i 

Issue Date: Sq>tember22, 1998 Patentee: Lawrence L. Kunz 4+^ 

Title: TECERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

PV.QTTV.RT FOR rRRTTRTr ATR OP rnPRFr^nOM 

Commissioner of Patents and lYademarks 
Washington. D.C. 20231 

It is requested that a Certificate of Correction be issued conecttng pdnting errors 

appearing in the above-identified United States patent Two copies of the text of the Certi fi cate 

in the suggested fomi are enclosed. 3 

Issuance of the Cotificate of Correction would neither escpand nor contract the ^pe^f ^ 

>q m m 

the claims as properly allowed, and re-examination is not required. rn ^ o 

As the error is that of the Patent Office, it is believed that no fee is due. " ' < 

i 1 

m 

The Examiner is authorized to charge any additional fees or credit overpayment to DepSit 

o 

Account No. 19-0743. * 

Respectfully submitted, 
LAWRENCE L.KUNZ 
By his Representatives, 

. SCHWEGMAN. LUNDBERG. WOESSNER & KLUTH. P A. 
P.O. Box 2938 
Minneapolis, MN 55402 
(612) 373-6959 

Date •^>l\m\Affl('^0 By^^yC^lMiAil 
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UNITED STATES PATENT AND TRADEMARK OFHCE 

CERTIFICATE OF CORRECTION 

PATENT NO.: 5.81 1 .447 Paga 1 of 2 

DATH): Sep. 22. 1998 
INVB4T0R(S) Kunz 

It b ceitifie^ thrt error tppwft to thi »hfl»^^deB«fci patKrt 
csrrectei ta ibowa beloac 

On ti» from page, section [75], please delete all mvcittora 
Wash.' d 
In colunin 76, line 9, please delete -and for a period of time". 

In column 76. line II, please delete -whSe not eliminating their" and insert wherem the amount 
of said cytochalasinadmimstercd does not cliiniiiate the- tk 

In coluirai 76. line 11, please delete .-abiUty to secrete* and insert -abUity of vascular smooth 
muscle cells to secrete- thcrcfor.^7 

In column 76, line 30-34, delete c&n 9 in its entirety and insert -The mettiod of claim 7 wherein 
the sustained release dosage fooncon^nsesmicKjpartjdes or nanopart^^ 

In cohmm 76. lines 35-46. please delete clauns 10, 11 and 12 in their entirety and insert 

—10. A therapeutic method comprising: 

(a) administering to a traumatized blood vessel of a mammal an amount of 
cytochalasin B or a cytochalasin that is a functional analog teeof cffcCTve to biologically stent 

said vessel; and . , 

(b) administering an amount of a sustamed release dosage form compnsmg an 
amount of a cytostatic agent effective to inhibit proUfisration of die ceUs of said vessel in response to 
said trauma. 

11. The metitod of claim 10 wherein the administration is local. 
12! The mctiiod of claim 10 when:in die cytost^^ agent comprises cytochalasin B or a 
cytochalasin that is a functional analog thereof.- therefor. 

In column 61, Table 3, under column labeled Trnjc", please 
Pellets- therefor 



lete "Ceil Pallets" and insert -Cdl 
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ADDRESS OF SENDER: 
SCM><^gGMA N.UJO BERa.W0eSSNgtaKUJTKPX 

P.O. I 



PATENT Ha S^M47 

3BSM3US< 



No. ol addl c op b t a »tP»P»9» * 



BSC, et at v. Cordis, et al, ' 
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UNITED STATES PATENT AND TRADEMARK OFFICE 

CERTIFICATE OF CORRECTION 
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PATaiTNO.: 5311,447 
DATBh Sep. 22. 1998 
(NVBrrOfMSI Kunz 

It b cirlHii4 tlut errer apptm in tbt ■bovMdintHittf pateot Hti 



In colninn 11, lixte 55 please insert -9- in the figure as indicated below: 

16 17 





In cotunui 46, line 20, please insert -2* --in the figuie as indicaited t>eIow: 

.0^ ,JI_ 

?0> 
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ADDRESS OF SENDSfc 
SCHMeGbUN, LUOSERG. YVOESSNER & fOUTH PA 



Ho. o( adtfl coplM O W« pi* P 



CJV 03-1 138-SLR (D. t>eL) 

GCY 0000871 




AppliciiS; 'Uwrcnce L. Kim ^mCr^tr, Samud Barts 

PatentNo.: 5,811,447 Group Art Unit: 1621 

IssueDate: Scplemb^ 22, 1998 OockctNo.: 295.003US1 

Title: THERAPEimCINHffilTOR OF VASCULAR SMCOm 

Conunissioner of Patents and Trademaiks 
Washington, D.C. 20231 

Wc are transmitting herewith the attached: 

X" Request for Catificate of Correction- ^ 

X Certificale of Correction Form -* PTO-1050 (in duplicate) ^ 

X A return postcard. - JJ} 

Other . , ? 

Please charge *ny additional fees or credit overpayment to Deposit Account No. 19-0743.| 
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TniSterW«shmgU)n. D.C 20231, on this jQraay of '""0 ^ li t 

P.O. Box 2938. Miim«poU$, MN 55402 (612-373-6900) 



lamcTlliiet E. En;>^^ 
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Nazne: 
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BS6. et at. V. Cordis, et al. ' 
OA. 03-1 136-SLR (D. Del.) 
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UNTTEb . /ATES DEPARTMENT OF 
S\ COMMERCE 
a J PataitandTrtdeinarkOCBce 

y ASSISTANT SECRETARY OF COMMERCE 



AND COMMISSIONER OF PATENTS AND 

TRADEMARKS 

Washington, D.C. 2023 1 ' 



Date: AUG 1 & 200Q 



PatentNo: 5,S1I,447 w/ M 

Issued: Sq>teinbcr22, 1998 Vx ^ 

Inventor Lawieoce^L. Kmxz, ct aL * ^ 
Tlfle: TOEIUa*EUTlCIMHIBnt>Il OF VASCULAR 

' SMOOTH MXJSCLE CELLS 
Docket No: 295.003US1 

Re: Request for Certificate of Conection 

Consideration has been gjven your request for the issuance of a certificate of correction in 
&e above-identified patent under die provision of Rule U22 or 1323. 

Respecting the alleged cnors, the proposed coirecdons are not mistakes of (1) clerical 
nature, (2) typos and /or (3) minor character. The correcdons also would reqmre 
teexamination of inoposed new claims. Appticant is advised that these changes must be 
made in a rdssuc education. 

In view of die foregoing, your request is hereby denied. 
A revised request will be favorably received. 

Further correspondence conconing diis matter should be filed and directed to Decisions 
and Certificates of Correction Branch. Any response(s) must be filed widun a two-month 
period. 



Decisions & Certificates 
of Conecdon Branch 
(703)305-8309 



Schwegman, Lundberg, Woessner & Kluth, PA 
Attn: Janet E. Embretson 

P.O. Box 2938 - , , r^^^i^lt^i 

... 1- **vT pft^., fet al. V, Cordis, et aL 

Minneapolis, MN 55402 CA 03-ii38-SLR (O. Dei) 
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Tf^ jm. f INTTED ST ATES PATENT Alffl TRADEMARK OFFICE 
5,811,447 Docket 295.003US1 

IssucDatc: Sq)tcmbcr22» 1998 Patentee: Lawrence L. Kunz 

nUc: THERAPEUTIC INHIBrrOR OF VASCULAR SMOOTH MUSCLE CE LL S 



iiy, T9g\yyn REOUF irr tor CERTTFrrATK OF CORRECITOW 

Decisions and Certificates of Correction Bianch 
l^ted States Patent and Tr^demaik 0£5ce 
Washington, D.C. 20231 

Sin 

Two Certificates of Correctian were requested for the above-identified patent, 
U.S. Patent No. 5,81 1.447, issued Sqjtembcr 22, 1998. one maflod on Januaiy 27, 2000 and Ike 
o&cr mailed on Febniaiy 3, 2000 (a copy of each is enclosed herewith). In comsspondence firom 
the Decisions and Certificates of Conection Branch dated August 15. 2000, patentee's request 
for issuance of those Certificates of Correction was denied. Ihis paper is filed to renew &e 
request for issuance of bofli Certificates of Correction. 

35 U.S.C. § 254 states that "[wjhcncver a nnstake in a patent, incurred through the 
feult of the Patent and Tiademaric Office, is clearly disclosed by the records of &e Office, the 
Commissioner may issue a certificate of coirection stating Ac feet and nahire of such mistake, 
under seal, without charge, to be recorded in the records of patents", ^is made by the Office 
may be corrected at the request of patentee or patentee's assignee. 37 C J JL § 1 322(a). 37 
CJ.R. § 1.323 provides for the issuance of a certificate of correction "[wjhcncver a mistake of a 
clerical or typographical nature or of minor character ^ch was not the fault of &c Office, 
appears in apatcnt and a showing is made that such mistake ooninrcd in good feith, the 
Commissioner may, upon payment of the fee set forth in 37 CJ.R. § !^0(a), issue a certificate, 
if the correction does not involve such changes in the patent as would constitute new matter or 
would require reexamination". 

U.S. Patent N6. 5.81 1,447 issued firnn Serial No. 08/450,793, filed May 25. 1995, 
which is a continuation of Serial No. 08/062.451, filed May 13, 1993, abandoned, wiuch is a 
continuation in part of Saial No. 08/01 1,669, filed January 28. 1993, abandoned. In the Request 
for Certificate of Conection filed on January 27, 2000 for the '447 patoil. the following 

corrections were requested: (I) deletion of the names of all inventors except Lawrence L. Kunz 

^ BSC, et al v. Cofdte. et al'. 

03-1138^LR (D. Del.) 

GCY 0000878 
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fonnula V), column 46, line 20 insert al the proper position in the disclosed tiichotfaeceneX 
and column 61, Table 3 (delete "Pallets" and insert *1PeUets" tikereior); and (3) corrections to 
claims 1 and 9-12. 

With respect to (IX a Petition to Cotrect Invmtoishq) was filed in Serial 
No. OS/450,793 on May 21, 1996, requesting that the invcntotshq> of the 793 application be 
changed from the joint inventorship of Lawrence L. Kunz, Richard A. Klein, John M Reno, 
David J. Grainger, James C. Metcalfe, Peter L. Weissberg^ and Peter G. Anderson to the joint 
inventorship of Lawrence L. Kunz and John M Reno (a copy of the date stamped postcard for 
papers filed on May 21, 1996, and papers filed on May 21, 1996 which include the Petition to 
Correct Inventorship, is enclosed herewith as Exhibit A). A second Petition to Correct 
hiventorship was filed in Serial No. 087450,793 on June 17, 1996, requesting that (ho 
inventorship of the 793 application be changed fitmi the joint inventorship of Lawrence L. Kunz 
and John M Reno to the sole inventorship of Lawrence L. Kunz (a copy of tfie date stamped 
postcard for papers filed on June 17, 1996, and papers filed on June 17, 1 996, is enclosed 
herewith as Exhibit B). 

With respect to (2), page 19 of the specification filed on May 13, 1993 and 
accorded Serial No. OS/062,451 provides a chemical structure labeled "V^ which has a position 
labeled "'9" Position 9 is not labeled in structure V at column 1 1, line 55 of the *447 patent 
Page 83 of the *45 1 ^ecification shows a trichothecene with a position labeled which 
position is not labeled in the trichothecene in column 46, line 20 of tiie '447 patent Table 3 
^age 1 1 1) of the *451 specification has a column denoted **Cell Pellets*'. However, the 
corresponding column in Table 3 of the *447 patent appears as Xell Pallets". A copy of each of 
the pages of the '45 1 specification referred to above is enclosed herewith (Bxhibits C-D). 

With respect to (3), in the final OfiBce Action dated May 3, 1995 for the *451 
application, the Examiner indicated that claims 1-10, 12-13, 17-18, and 21-25 were pending, and 
that claims 12-13, 17-18 and 21-25 were directed to an independent or distinct invention fiom the 
originally claimed invention and so were withdrawn fiom consideration (Exhibit E is a cofpy of 
the OfiBcc Action dated May 3, 1 995). On May 25, 1 995. a Request for File Wrapper 
Continuation Application was filed, and the application was accorded Serial No. 08/450,793 (a 

BSCetal. v. Cordis, etal 
C-A. 03-113a^LR (D. DeL) 

GCY 0000879 
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Title THERAPCUnC DfflmnOR OF VASCULAR SMOOTH MUSCLE CELtS ' 

copy of the date stamped postcard, and papers filed on May 25, 2995, is eodosed herewith as 
Exhibit F). On July 26, 1995, Applicant filed an Amendment which canceled claims 1-10 and 
21-25, and added new claims 26-41 (a total of 16 new claims) (a copy of the Amendment is 
enclosed as Exhibit G). 

The first Office Action for the 793 application, dated July 25, 1995, indicates that 
the claims pending in the application were claims 12-13, 17-18 and 21-25 (a copy of the Office 
Action is attached hereto as Exhibit H). Thus, claims 26-41 in the Amendment mailed on July 
26, 1 995 were ncacfli entered by the Examiner. 

On September 21, 1995, Applicant filed an Amendment in response to the Office 
Action dated July 25, 1995 v^ich canceled claims 12-13, 17-18 and 21-25 (all the pending 
claims per the first Office AcUon) and added claims 26-42 total of 22 new claims) (a copy of 
the papers filed on September 21, 1995, and the corresponding date stamped postcard, is 
enclosed as Exhibit I). The Office Action mailed May 23, 1996 indicates that the pending claims 
were claims 26-4Z and that claims 35-38 and claims A4-41 were withdrawn fiom consideration 
because they were directed to an invention that was independent or distinct from the invention 
originally claimed (Exhibit J is a copy of the Office Action). Specifically, the Examiner stated 
that claims 35-38 wctc distinct from claims 26-34 and 39-43 because claims 35-38 were drawn 
to the use of a compound, i.e., taxol which was distinct fi:om the use of cytochalasin B (claims 
26-34 and 39-43) and that claims 44-47 were directed to the use of a genus of conqjounds, Le., 
cytoskeletal inhibitors, administered at a particular time. 

Please consider fliat in the Amendment filed on July 26, 1995. claims 35-37 were directed 
to a mefliod of using tavol, claim 3 8 was directed to a mediod of usmg cytoch ala sin E and claim 
41 was directed to the use of cytoskeletal inhibitors. Given that claims directed to fee use of 
cytochalasin B were deemed elected for prosecution on the merits and claims directed to the use 
of taxol or cytoskeletal mhibitors were deemed to be directed to a non-elected invention in die 
•793 s^lication, the claims presented in the Amendment filed on July 26, 1995 were clearly m3i 
pending as of May 23, 1996. Thus, the claims which were under consideraticm by the Examiner 
were those in the Amendment filed on September 21, 1995, not those in the Amendment filed on 

CA 03-1133-SLR (O. Del.) 

GCY 0000880 
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A Supplemental Amendment was filed on October I S, 1996 which included a copy of the 
claims Aj^licant considered as pending. The Supplemental Amendment also added new 
claims 48-51, resulting in a total of 26 claims, of Ifi wett directed to tfie use of 
cytochalasin B (a copy of the S^)plemcnlal Amendment filed on October IS, 1998 is attached 
hereto as Exhibit K). If only the claims in the Amendment filed on July 26, 1995 had been 
entered and under consideration, only 12 claims would be directed to the use of cytochalasin B. 
If the claims in the Amendment filed on July 26, 1995 and the claims in the Supplemental 
Amendment filed on October 18, 19£>6 had been entered and under consideration, 16 claims 
would be directed to the use of cytochalasin B. 

The Notice of Albwability dated Febmary 3, 1997 hidicates that ttic allowed 
claims were claims 26-34, 39-43 and 4S-51 and that they were renumbered as claims 1-1 8 (a 
copy of the Notice of Allowability is attadied hereto as Exhibit L), i.e^ IS claims were allowed. 
Thus, claims 26-34 and 39-43 (filed on September 21, 1995, mchiding claims 32 and 33 as 
amended in an Amendment filed on December 14, 1 995) and claims 48-5 1 (filed on October 1 8, 
1 996) were the claims \x1uch were allowed in Notice of Albwability mailed February 3, 1997, 
and which should correspond to claims 1-18 in the '447 patent la particular claims 26, 34, 39, 
40, and 41 in the '793 application should correspond to claims 1, 9, 10, 11, and 12, respectively, 
in the '447 patent 

However, claim 26. which was added in the Amendment filed on September 21, 
1995 and not amended thereafter, does not recite the phrases "and for a period of time**, "while 
not eliminating their^ and ''ability to secrete**, phrases whidi ^»pear in claim 1 of the '447 patent 
and which were recited in claim 26 in the Amendment filed on July 26, 1995. Jn contrast, claim 
26 in the Amendment filed on September 21, 1995 recites '*muscle cells, wherein die amount of 
said cytochalasin administered does not eliminate'the ability of vascular smooth muscle cells to 
secrete extracellular matrix". 

Claim 34, added in the Amendment filed on Sq)tembcr 21, 1995 and not amended 
thereailer. recites **[t]he method of claim 32 wherein the sustained release dosage form composes 
microparticles or nanoparticles*'. Claim 9 in the '447 patent recites '*[a] therapeutic method 
comprising maintaining or expanding blood vessel luminal area by systemically administering to 

^ BS p. et al. V. Cordis, et al. 
C A 03-1 138-SLR (D. Del.) 

GCY 0000881 
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a maimnal an effective amount of cytochalasin B or a cytochalasin that is a functional analog of 
cytocbalastn B**. Claim 9 in the '447 patent concsponds to claim 34 in the Amendment dat 
July 26, 1995 which was nd entered. 

Claims 39» 40 and 41 were added in the Amendment filed on September 21, 1995 
and not amended thereafter. Qaim 39 was directed to a "[a] therapeutic method comprising: (a) 
administering to a tiamnatized blood vessel of a mammal an amount of cytochalasin B or a 
cytodialasin that is a functional analog thereof effective to biologically stent said vessel; and (b) 
administering an amount of a sustained reiease dosage fomi comprising an amount of a cytostatic 
agent effective to inhibit proliferation of the cells of said vessel in response to said trauma". 
Qaim 10 in flie '447 patent recites "[tjie method of claim 9 v^exdn the cytostatic agent 
comprises cytochalasin B or a cytochalasm that is a fimctional analog thereor (corresponding to 
claim 39 in the Amendment filed on July 26, 1995). Qaim 40 was directed to -[tjhe method of 
claim 39 wherein die administration is local". Claim 1 1 inthc '447 patent, recites "[t]he method 
of claim 10 wherein the sustained release formulation comprises miaoparticles or nanoparticles 
comprising said cytochalasin B or said fimctional analog ttiercor (corresponding to claim 40 in 
the Amendment filed on July 26, 1995). Claim 41 was directed to "[tjhe mcdwd of claim 39 
wherein the cytostatic agent comprises cytochalasin B or a cytochalasin that is a functional 
analog thereor, while claim 12 in the "447 patent recites •'[a] method for biologically stenting a 
mammalian blood vessel, v/hidtk method conqjrises administering to the blood vessel of a 
mammal a cytoskcletal inhibitor in an amount and for a period of time ^ective to inhibit tiie 
contraction or migration of the vascular smooth muscle cells* (coiresponding to claim 41 in tfie 
Amendment filed on July 26, 1995). 

Thus, claims .1 and 9-12 of &e '447 patent as issued correspond to claims which 
were nS2i entered by the Examiner in the '793 applicatiorL 

The Request for Certificate of Correction filed on January 27, 2000 was intended 
to correct these errors. Based on the discussion above; it is respectfully submitted that the enors 
present in section 75, coliimn 1 1, column 46, colurrm 61, and claims 1 and 9-12 of the '477 patent 
are those of the Patent OflBce. Therefiae, patentee respectfully submits that the Request for 
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Certificate of Coirectioii filed on Jaxiuaiy 27, 2000 for the '447 patent should be granted and that 
no fee is due. 

In the Request for Certificate of Conection filed oh Fehruaty 3, 2000, patentee 
requested corrections to claims 1 and 14. A fee pursuant to 37 CSJL § 1.20(a) accompanied die 
Request With respect to clairo 1, it was requested that the word "taumatized" be insetted after 
the phrase *%iological stenting a**. As mentioned abovci claim 26 in fte Amendment filed on 
September 21, 1995 should correspond to claim 1 in the *447 patent, and claim 26 was not 
amended after Septcniber21, 1995. The word "traumatized" q}pear8 after die phrase 
"biologically stenting a** in claim 26 in die Amendment filed on September 21, 1995. Hius, it is 
respectfully submitted that die omission of the word "traumatized" in claim 1 in the '477 patent is 
the fault of die Patent Office. 



replaced with die term "fbnn'*, diat the first instance of "said** be deleted, and die phrase *'said 
functionaT be replaced widi the phrase "a functional'*. Hie rq>lacement of die term "form" for 



which depends on claim 9 (allowed claim 34). Allowed claim 34 reads "[tjhe mediod of claim 
32 wherein the sustained release dosage form comprises micrqparticles'or nanoparticles'* 
(emphasis added). 

Huis, the errors to be corrected in the Request for Certificate of Correction filed 
on February 3, 2000 were either those of die Patent OfSce or were of a clerical or typographical 
nature or of minor character, occurred in good faith and were accompanied by the fee as set fiirdi 
in 37 CI^IL § 1.20(a). Patentee's Representatives respectfully request diat die Office grant the 
Request for Certificate of Correction filed on February 3, 2000. 



\^th respect to claim 14, patentee requested that the tenn "formulation'* be 



"formulation" provided proper antecedent bads for that term in claim 14 (allowed claim 43) 




r^7 

ime Due: SeoteniMrZZ. 3991 ,. . . , 

-SrAPHUTIC PfHIBmMlOrVASCULA* SMOOTH M US(XECgLtS « 

Moreover, as none of &e requested coirecdons in eitficr Request for Certificate of 
Correction would expand or contract the scope of ihe claims ft!? pmp^fflY allQWCd. reexamination 
is not required. Therefore, it is urged that flic Office grant the Requests for Certificateof 
Corrcction mailed on January 27, 2000 and Fehraary 3, 2000 for the '447 patent 

Respectfully submitted, 
LAWRENCE LKUNZ, 
By his Representatives* 

SCHWEGMAN, LUNDBERG, WOESSNER & KLUTH. P JV. 
P.O. Box 2938 
Minneapolis, MN 55402 
(612)373-6959 
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FAX TRANSMISSION SHEET 



JmiatySO, 2003 



TO: Janet Embreteon. Pt^P. Esq. 



ORGANIZATION: 



FAX #; 612-33&-3C61 PHONE #: 



You should receive 4 pages. Including this cover sheet 

COMMENTS: 



Janet 

I have read over the materials you sent m& 

Regarding the clalmif on European Patent Application No. 94916743.1: I agree that I had 
no input Into these claims and I ^ree to be removed fbim the patent 

Regarding the claims of "Therapeutic inhibitor of vascular smooth muscSe cells (US 
Patent # 5.81 1 ,447): Some of the primary daims are the direct result of my Input This 
claim would not h«ve been possible wilhoot my direct involvement and scientific 
expertise. 

I have noted the areas of these claims where my direct Input was instnjmental In 
developing tlieee claims. I am a cardiovascular pathologist with many, years- of 
experience In this a-e. The NeoRx investigators virere NOT familiar vwth this area and 
they depended upon me to provide this Input. 
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DocketNo, 295.003US1 NRX 00068 JCO 

ISSUEDCLAIMB 

Serial Naznber Oa/450i7d3 
UAPmeatNo. 5^811,447 

1. A method fcr blolc^caU/ stend^g a mammalian blood vessd, which method 
comf xises: 

admiaiBted&g to the Uood vessel of maiAJaiuUcytoclialasiaB or ft oytoebaLasin 

that is fl. fiinfaliQiifll ntm^ng n/gyfavAatagffi "ft m aw jimntifit an^ fry a p^fjA^ r?f t im P' ^ 

e limirwtn ig ±ar ability to se crete cxtPBcellalar mctri x! 

. . 

2* The teaefiiod of claim 1 wfaeidn the vessel is stibjeoted to an^opladty. ^ 

3. The method of claim 1 livheiela the oytochalasin b inflised to achieve 
concajtialicQ of about lO** to ICT^' M. 

4. Tho method of clam 1 ^»iWrfn ryf»r.%al,i^>» f« IpTftliy ■^mmetflml 
in one or more doflos. 

5. The ZQoChod of claim 4 wherein the cytochalaan Is pdn i TFify^^yd by ca:he^. 

6. The merthod of claim 1 wherein tbecytoohalaahslfiadn^ 



7. The xnelhod of claim 1 fhrtbei ooo^stng the administration of a cytostatic 
agenl. in a mstainod release dosage fonn. 

B. Tlieittethod of claim 7 wherein fee cytostatic agent is effective t p trtWa^jt t/^ 
ccIlu;^piolifintion snbsequmt tc 9teoitcQg. 
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9, A flwr^eutic method congrismg m^ f^^m^ n>* nrTwrt<<»wfi . vwacM htwn-T.ai M; ^ 
gealy systendcally ajmfaristcrinB to a aoaonul an effective amouot of 
cytschalasiaB or a cjiodala^ lJut is 8 fw3^ 

10. The Btethod of daim 9 Tutodn fh efetoagtio ageaat J ompriseB cytPolalgstnB or a 
eytocaalBsia that is s ^medooal analog flutdo£ 




ynGiausmaaci 



n. "Hie ii»e&odofdalm 10 wha»n the sustained redtaaefen^^ 

micwpaiticlcs or iiaiiD{>!!riicles onaprising said cytochalasln B or said fimctional 
aaalo,g Hieteot 



12. 



A oaeriodibr bfologlcaUysteiiiiiga nuanmaUmWtaod vessel, whidi xseSiod 
ccms)d8« adodnistering to the Wood vesad of a 



m aft .UBomt and foraperiod of tfwe cffaott ve to lahftit da coatnction ot > y^^r /[ 
( aiew lion of ttte vascular anoodnnosoleodis. ^ {/^ /CT^ 

13. ThejiK^ofcIaimlOwtoeinliiBoytortalicB^ 
stnictnral analog fiiQEof 

14. "Hw/cxIhodofclaimiOwhewliitheeostBiaedirieasofoiiiuiIatiaaoom^ 
nUwxqMttielcs or nanopamcles gon^jridng saido^^ 

analog thereof 

15. Ttonedu>dofdaimlwh«cintbeadailiiiftttatknofo^^ 
fiJnctional snafog Aereofis befbn» during or efttr Oio fnmna. 

16. Tie loefhod of daiin 10 vA^eba fbe sdmiiustniloo of cytochalasln B or a 
fimctiiBial aiwtegthfirwfk befbw, duriig or after the itaama. 
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17. The riethcd of dalm 16 ^pvfaotin tho afinrinistz^oa of cytodidlfisin B or & 
fimct.onal analog thereof and the edmsd^teilon of the cytostatic agcat is 

18. The iQeti»d of claim 10 wherein the fldrntrrifltratlfta of titio oytostatip agent is 
be^c COT fifler th0 ir&usia^ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 



BOSTON SCIENTIFIC SCIMED, INC. and 
BOSTON SCIENTIFIC CORPORATION, 

C.A. No 03-283-SLR 

Plaintiffs, 



-vs- 



CORDIS CORPORATION and 
JOHNSON & JOHNSON, INC., 
Defendants . 



BOSTON SCIENTIFIC SCIMED, INC. and 
BOSTON SCIENTIFIC CORPORATION, 

C.A. No. 03-1138-SLR 

Plaintiffs, 
-vs- 

CORDIS CORPORATION; JOHNSON & 
JOHNSON, INC.; 6UIDANT CORPORATION; 
6UIDANT SALES CORPORATION and ADVANCED 
CARDIOVASCULAR SYSTEMS , INC . , 
Defendants . 



The Videotaped Deposition of JANET 
EMBRETSON, JD, PhD, taken pursuant to Notice of Talcing 
Deposition, taken before Christine K. Herman, RPR, a 
Notary Public in and for the County of Anoka, State of 
Minnesota, taken on the 12th day of January, 2005, 
at 1600 TCP Tower, 121 South Eighth Street, 
Minneapolis, Minnesota, commencing at 
approximately 9:44 a.m. 



VERTTEXT/NEW YORK REPORTING, LLC 
(212)490-3430 



102 

1 Q Thank you. And do you see there it says, 

2 describes that March patent from Indiana University as 

3 having broad claims? 

4 A Thafs what the slide says. 

5 Q And under that it says, virtually all 

6 classes of dmgs? 

7 A Thafs what it says. 

8 Q Have you ever heard that NeoRx was making 

9 daims that the March 717 patent possessed broad 

10 daims and covered virtually all dasses of drugs? 

11 A No. I was not aware of that. 

12 Q Did you ever disclose to the patent office 

13 that NeoRx had a license under the *217 patent? 

14 A Not to my knowledge. 

15 Q Do you know whether NeoRx ever told the 

16 patent office that it thought the March 717 patent 

17 possessed broad daims to virtually all dasses of 

18 drugs to prevent restenosis? 

19 MR. MELORO: Objection, lack of foundation. 

20 A I don't know what they did do separate from 

21 what we would be aware of during our representation. 

22 Q (BY MR. JACKSON) Can you turn bade to 

23 Exhibit 5, please, which is the '009 patent? 

24 A Did you say - Oh. Exhibit 5 or 9? Sorry. 

25 Q Exhibit 5. 
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1 accurate copy of the prosecution file for this 

2 application? 

3 MR. JACKSON: I understand it to be so. Do 

4 you see anything thafs - 

5 MR. MELORO: There's nothing behind tab 12 

6 in my copy. I dont know If the original exhibit is 

7 that way or not. 

8 MR. JACKSON: I don't have a tab 12 either, 

9 and I dont have my original copy, so I couldn't tell 

10 you. 

11 MR. MELORO: Is tab 12 blank in the original 

12 exhibit as well? 

13 THEWTTNESS: Yes, it is. 

14 MR. JACKSON: I won't be referring to tab 12 

15 or whatever was there. 

16 MR.AL-SALAM: Thafs good. 

17 MR. JACKSON: If thafs any consolation. 

18 MR. AL-SALAM: I wuld dearly object If you 

19 referred to the substance of tab 12. 

20 MR. JACKSON: If there's no objection, I'm 

21 just going to be referring to whaf s behind tab 1. 

22 MR. AL-SALAM: This is referring to that 

23 We're off the record still, right? 

24 THE COURT REPORTER: No. 

25 MR. AL-SALAM: Thafs fine. 
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1 A Okay. 

2 Q Do you have that in front of you? 

3 A I do. 

4 Q If you can look just at - under the related 

5 U.S. application data on the front page again. 

6 A Yes. 

7 Q And at the bottom it says that the 

8 application is - Tm sorry - the patent is a 

9 continuation in part: of application number 07/767,254; 

10 is that correct? 

11 A Thafs what it says. 

12 MR. JACKSON: I'd like to marie as 

13 application number 07/767,254 as Exhibit 12. 

14 EXHIBITS: 

15 (Deposition Exhibit No. 12 mart^ed for 

16 identification.) 

17 MR. JACKSON: Actually, if we can go off the 

18 record for just a moment I just need to find my 

19 copy. 

20 VIDEO TECHNICIAN: Going off the video 

21 record at 2:08. 

22 (Whereupon, a short recess was taken.) 

23 VIDEO TECHNICIAN: We're back on the record 

24 at 2:08. 

25 MR. MELORO: Mr. Jackson, is Exhibit 12 an 
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1 Q (BY MR. JACKSON) If you can just tum to tab 

2 1, please. 

3 A Whaf s behind tab 1, con-ect? Not what's in 

4 front of tab 1. 

5 Q Yes. If you can just tum the page. Just 

6 review that page for a moment. 

7 A This page. 

8 Q Yes. 

9 A (Witness reviewing document.) 

10 Q Do you see the serial number? 

11 A Yes. 

12 Q Is that the '254 application, the serial 

13 number thafs refen-ed to on the '009 patent, 

14 Exhibits? 

15 A The numbers are identical, yes. 

16 Q And do you see that Lawrence Kunz and Peter 

17 Anderson are listed as inventors? 

18 A As applicants, yes. 

19 Q As applicants. I'm sorry. Do you have an 

20 understanding from reviewing this page what law firm 

21 was prosecuting this application? 

22 A Yes, 

23 Q What firm is that? 

24 A Christensen, O'Connor, Johnson 8i Kindness. 

25 Q Have you ever communicated with that firm? 



27 (Pages 102 to 105) 

VERTTEXT/NEW YORK REPORTING, LLC 
(212) 490-3430 



-1 


■ •> 106 




108 


1 


A Not to my memory, no. 


1 


was on the application, from the beginning was named 


2 


MR. JACXSON: HI ask that the reporter 


2 


as an inventor, and if I recall, the patent issued 


3 


mark as Exhibit 13 a document Bates numbered UAB01108 


3 


with his name on it 


4 


through UABOllll. 


4 


Q Did you communicate with Dr. Anderson 


5 


EXHIBITS: 


5 


subsequent to this letter? 


6 


(Deposition Exhibit No. 13 marked for 


6 


A No, I did not 


7 


identification.) 


7 


Q Why haven't you communicated with him? 


8 


Q (BY MR. JACKSON) Take a moment to review 


8 


MR. MELORO: Objection to form. 


9 


that 


9 


A I was not asked to do so. 


10 


A The entire document? 


10 


Q (BY MR. JACKSON) If you can turn to the page 


11 


Q No. Just the first page. 


11 


ending UAB — or numbered, rather, UABOlllO. Under 


12 


A (Witness reviewing document.) 


12 


daim 10, do you have an understanding of what 


13 


Q Do you recognize this document? 


13 


Dr. Anderson is indicating there? 


14 


A I do. 


14 


MR. AL-SALAM: Object to the form of the 


15 


Q What is it? 


15 


question. 


16 


A It is a letter sent to me via facsimile from 


16 


A One would guess tiiat Dr. Anderson was 


17 


Dr. Peter Anderson that has enclosures with it 


17 


indicating that he contributed to the use of a 


18 


Q Can you describe the enclosures? 


18 


cytostatic agent 


19 


A It is a daim set, as issued in U.S. Patent 


19 


Q (BY MR. JACKSON) And if you turn I'm 


20 


No. 5,811,447, and there is underlining, stars, 


20 


sorry. If you go down to paragraph 12, do you see 


21 


checks, initials, PGA with regard to certain portions 


21 


there thprp'^ cnmp tinrlprlininn ^nri 3 rhprk anri 


22 


of certain daims. 


22 


initials PGA? 


23 


Q If you can turn back to the first page of 


23 


A Yes. 


24 


the document Do you see where it says, I have read 


24 


Q And do you have an understanding of what is 


25 


(jvci u ic iiiaLciiaid utot yuu vc sciil iiic: 


ZD 


ueing inaicaiea tnerer 




107 




inQ 


1 


A Yes. 


1 


MR. AL-SALAM: Same objection. 


2 


Q Do you recall what materials you sent to 


2 


A I would auess it would hp thp ^mp that 


3 


Dr. Anderson? 


3 


Dr. Anderson believed that he contributed to the use 


4 


A I believe I sent this daim set and the 


4 


of an aoent that inhibits contrartion nr minrAtinn nf 


5 


daim set in the European patent application 


5 


vascular smooth mu^p rpll<; And T rlnn*t pvpn knnu; 


6 


No. 94916743.1, and I likely also sent documents to be 


6 


if I*d Qo to the aopnt hi it an pffprt thp pffprt ic 

^ u WJ U IC u^CliL, UUL ail CI 1 C^L, U IC CI 1 C^L 1^ 


7 


executed that required his signature to effect an 


7 


what he heloed contribute to 


8 


inventorship change. 


8 


0 If vou can turn back to Exhibit 5 It's thp 


9 


Q And did he sign those documents? 


9 


*009 Da tent. Is Dr Anderson li^pd ac an invpntnr nn 

k^i • m luci oui 1 iioLcu ail iiivciilui uii 


10 


A No. Not to my knowledge. He didn't return 


10 


the *009 oatenf? 


11 


them with a signature. 


11 


A He*s not listed on thp front nf thp 'OOQ 

*» I IC ^ 1 IVL llOkCU \JI9 U IC IIUIIL \Jt U IC \J\JJ 


12 


Q If you go to the second - I'm sorry - the 


12 


patent 


13 


third paragraph beginning regarding the daims of 


13 


O Can vou pynlain whv hp'c nnt licfpH ac an 
v^. 1 J cA|^iaii 1 wi ly iico I lUL lidLCu ad all 


14 


therapeutic inhibitor. Do you see why where he 


14 


inventor of the '009 patent? 


15 


states. Some of the primary daims are the direct 


15 


MR. AL-SALAM* ObiPCtion vantip 


16 


result of my input? 


15 


A He nnt f on<;irlprprl tn hp an invpnfnr nf 

1 IC vvdJ 1 tV/L VVI lolUcI CU Lv^ LfC all IIIVCllLUI \Ji 


17 


A Yes, I see that. 


17 


the claims that issued. 


18 


Q And, This daim would not have been possible 


18 


0 (BY MR JACKSON^ And whv is that? 


19 


without my direct involvement and sdentific 


19 


A An anatvsi<% was rinnp tn rlptprminp whn wppp 

r^i aiiaijroiO wad UUI IC UJ UCLclllllllC Wl lU WClC 


20 


expertise? 


20 


the inventors on those claims. 


21 


A Yes. Thafs what it says. 


21 


0 Who conducted that anah/sis? 


22 


Q Was Dr. Anderson named, ever named as an 


22 


A Muttiole individuals were involved at 

1 IWfM^IW ■■•WIVIUUUId VVd c lilVwivcu wv 


23 


inventor under U.S. Patent '447 as a result of this 


23 


different times, so it would be mvself Warrpn 

xjitiwiwiik uiii^..^, j\j vwulu i/c iiiydCii, waiicii 


24 


letter? 


24 


Woessner and Anna Lewak Wight 


25 


A To the best of my recollection, Dr. Anderson 


25 


Q When you were — or your firm was 
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NcoRx CoT^ofotion 

410 WesiKaxTuon 
ScanJcWA 98119-4007 
206-281.7001 
Fax 206-234.71 12 



September 25, 1996 



Dr. Peter Anderson 
University of Alabama at Biimingham 
Department of Pathology, Volker Hall G023 
UAB Station 
Birmingham, AL 35294 

Re: U.S. Patent Application Serial Number. 08/406,92 1 
NeoRx# 00068 lUS 

Dear Pete: 

It was a pleasure talking to you Friday afternoon. I am sending you the patent application 
and claims we discussed on which you are being added as an inventor. Please let me 
know if you have any comments or questions. 

I look forward to seeing you on your next trip to Seattle. 



Best regards, 




Anna Lewak Wight 

Senior Intellectual Property Counsel 

krb 



bate _L^_ri:a5_Exhibit # 

IDeponent u)t 
jReporter KATmEKM KNQ\i(frTnKr ~ 
! Naegeli Reporting Corporation 

r800\528-3335 FAX (502^ 227-71 23 
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NeoRx 



NeoRx Corporation 

410 West Harrison 



SeaitlcWA 981 19-4007 



2()6-28l-7001 



Fax 206-284-7112 



Decembers, 1996 



Dr. Peter Anderson 

University of Alabama at Binmingham 

Volker Hall G023 

UAB Station 

Birmingham, Alabama 35294 

IN RE: USSN 08/406.921 (NeoRx File: NRX 00068 lUS) 
USSN 08/389,712 (NeoRx File: NRX 00068 HCP) 
Therapeutic Inhibitor of Vascular Smooth Muscle Cells 

Dear Dr. Anderson: 

It was a pleasure talking vAih you yesterday. Thank you for your cooperation in signing 
and returning the Petitions. 

As we discussed. I am forwarding to you copies of the claims in the two applications in 
which you are being named as an inventor. 

Again, thank you for your cooperation. 

Best regards, 




Anna Lewak Wight 
Director. Intellectual Property 



Ac 



Enc- 



Date \ -f. ^ C Exhibit #XL 



j Case /WvQ C. uv. ^g^g>yt-yO 
j Deponent ^uuvlz^ 



Reporter TIAREIDT 



Naegeli Reporting Corporation 
(800)528-3335 FAX (503) 227-7123 
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SERIAL/APPLICATION NO.: US 08/406,921 NRX 00068 lUS 

SLW295.001US2 


TITLE: 


Therapeutic Inhibitor of Vascular Smooth Muscle Cells 


INVENTORS: 


Lawrence L. Kunz ^^S^i^^^^^S^i^^^^ 


FILED: 


3/23/93 Cm US); priority date 9/25/92 


LINEAGE: 


National filing of PCT/US92/08220 (68 BPC), fUed 9/25/92 
6*001 which priority claimed 


STATUS: 


Pending 


EXAMINER (GROUP): 


Unknown 



FIELD OF THE INVENTION 

This invention relates generally to therapeutic methods involving surgical or intravenous 
introduction of binding partners directed to certain target cell populations such as smooth muscle 
proteins, cancer cells and effector cells of the immune system, particularly for treating conditions 
such as stenosis following vascular trauma or disease, cancer and diseases that are mediated by 
immune system effector cells. 

ABSTRACT OF THiE DISCLOSURE 

Methods are provided for inhibiting stenosis following vascular trauma or disease in a 
mammalian host, comprising administering to the host a therapeutically effective dosage of a 
therapeutic conjugate containing a vascular smooth muscle binding protein that associates in a 
specific manner with a ceil surface of the vascular smooth muscle cell, coupled to a therapeutic 
agent that inhibits a cellular activity of the muscle cell 

CmiMS AS^AMENDED (As of October 18,;1995) V 

1 . A method for inhibiting vascular smooth muscle cells of a mammal for a period of time to 
achieve a therapeutic objective, which method comprises administering to the mammal a 
dosage form comprising an amount of therapeutic agent effective to inhibit vascular 
smooth muscle ceQ activity without substantially killing the cells, wherein the dosage form 
is bound to a binding peptide or protein capable of specifically binding to vascular smooth 
muscle cells, stromal cells or interstitial matrix surroxmding vascular smooth muscle cells. 

2. A method of claim 1 wherein the administering step is accomplished with a catheter. 
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4. 



5. 



7. 
8. 
9. 
10. 



i: 



15. 



16. 



A ™*od Of , „,.^„ ^ ^ ^^^^ ^ ^ 



A method of claim i wherein thp Kw;«« • 

A„«.h,dof.«„ , »'^-.i».tap»d=,g„U.uu.ospori„o,„„^„,U..„„f 

r^:i£;z„^-~s:s™ f-^'^ - ~ — --p*^ 

A m.d,od of cl^ 22 „h,«„ ft. dosag. fbm, is bi„d«n«iabU. 



d„:,tSrS~ ™ « " '-"ini-.ion Of, 

g a cytotoxic effect on cancer target ceUs substantiaUy Without 
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impacting non-target cells, which method comprises locally administering to the mammal a 
dosage form comprising an effective amount of therapeutic agent effective in killing target 
cancer cells, wherein the dosage form is bound to a binding peptide or protein capable of 
specifically binding to an epitope associated with target cancer cells, and wherein the 
therapeutic agent is selected from the group consisting of Roridin A and Pseudomonas 
exotoxin or analogs thereof. 

Claim 18 canceled. 

1 9. * A method for treating a mammalian immune system-mediated disease characterized by an 
effector cell population that is accessible to local administration of a dosage form by 
achieving a metabolism modulating eflEert on target effeaor cells, which method comprises 
locally administering to the mammal a dosage form comprising an amount of therapeutic 
agent effective in achieving a metabolism modulating effect on target effector cells with or 
without substantially killing the cells, wherein the dosage form is bound to a binding 
peptide or protein capable of specifically binding to an epitope associated with target 
effector cells, and wherein the therapeutic agent is selected from the group consisting of 
Roridin A and Pseudomonas exotoxin^ suramin, staurosporin or analogs thereof 

Claim 20 canceled. 

21. The method of claim 1 wherein the therapeutic agent is a cytoskeletal inhibitor. 

22. The method of claim 1 wherein the dosage form is a sustained release dosage fonn_ 

23. The method of claim 4 wherem the binding protein is monoclonal antibody NR-AN-01. 

24. The method of claim 10 wherdn the particulate structure comprises a polymer derived 
from the condensation of aipha-hydroxycarboxylic acids and related lactones. 

25. The method of claim 24 wherein the polymer is selected from the group consisting of a 
polylactide, a polygiycolide, and a copolymer of lactide and glycolide subunits. 

26. The method of claim 25 wherein the polymer is poly (lactide coglycolide). 

27. The method of claim 17 wherein the dosage form is a sustained release dosage form, 

28. The method of claim 19 wherein the dosage form is a sustained release dosage form. 

29. The method of claim 22 wherein the therapeutic agent is a cytoskeletal inhibitor. 
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ORIGINALLY FILED CLAIMS 

1 . A method for inhibiting vascular smooth muscle cells of a mammal substantially Avithout 
killing the cells for a sustained period of time to achieve a therapeutic objective, which 
method comprises administering to the mflmmai a sustained release dosage form having 
dispersed therein an eflfective amount of therapeutic agent capable of inhibiting vascular 
smooth muscle cell activity without killing the cells, and the dosage form being bound to a 
binding peptide or protein capable of specifically localizing to vascular smooth muscle 
cells, stromal cells or interstitial matrix surrounding vascular smooth muscle cells. 

2. A method of claim 1 wherein the administering step is accomplished with a catheter 

3. A niethod of claim 1 wherein the administering step is accomplished with an infusion 
needle. 

4. A method of claim I wherein the binding protein specifically associated with a chondroitin 
sulfate proteoglycan expressed on vascular smooth muscle cell membranes. 

5. A method of claim 1 wherein the binding protein or peptide specifically associates with an 
epitope on collagen, extracellular glycoproteins, reticulum or elastic fibers. 

6. A method of claim 1 wherein the therapeutic agent is a protein kinase inhibitor or an 
analog thereof 

7. A method of claim 1 wherein the therapeutic agent is suramin or an analog thereof. 

8. A method of claim 1 wherein the therapeutic agent is staurosporin or an analog thereof. 

9. A method of claim 1 wherein the therapeutic agent is nitroglycerin or an analog thereof 

10. A method of claim 1 wherein the dosage form exhibits a particulate structure comprising 
microparticles, nanoparticies or a mixture thereof. 

11. A method of claim 1 wherein the dosage form is biodegradable. 

12. A method of claim 1 \^dierein the sustained time period for release of the therapeutic agent 
ranges firom about 3 to about 2 1 days. 

13. A method of claim 1 herein the sustained time period for release of the therapeutic agent 
ranges fi-om about 10 to about 21 days. 
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14. A method of claim 1 wherein the therapeutic objective is the reduction of restenosis 
following angioplasty. 

15. A method of claim 1 wherein the activity being inhibited is selected from the group 
consisting essentially of DNA synthesis and migration of vascular smooth muscle cells, 

1 6. A method of claim 1 wherein the therapeutic agent exerts a cytostatic effect on vascular 
smooth muscle cells. 

17. A method for treating a mammalian cancer that is accessible to local administration of a 
dosage form by achieving a cytotoxic effect for a sustained period of time on cancer target 
ceUs substantially without impacting non-target cells, which method con^jrises 
administering to the mammal a sustained release dosage form having dispersed therein an 
eflfective amount of therapeutic agent capable of killing target cancer cells, and the dosage 
form bdng boimd to a binding peptide or protein capable of specifically localLriiig to an 
epitope associated with target cancer cells. 

18. A method of .claim 17 wherein the therapeutic agent is selected from the group comprising 
Roridin A and Pseudomonas exotoxin or analogs thereof 

19. A method for treating a mammalian immune system-mediated disease characterized by an 
effector cell population that is accessible to local administration of a dosage form by 
achieving a metabolism modulating effect for a sustained period of time on target effector 
cells substantially without killing the cells, which niethod comprises administering to the 
mammal a sustained release dosage form having dispersed therein an eflfective amount of 
therapeutic agent capable of achieving a metabolism modulating effect on target effector 
cells with or without killing the cells, and the dosage form being bound to a binding 
peptide or protein capable of specifically localizing to an epitope associated with target 
effector cells. 

20. A method of claim 19 wherein the therapeutic agent is selectied from the group comprising 
Roridin A and Pseudomonas exotoxin, suramin, staurosporin or analogs thereof 
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FIELD OF THE INVENTION: 



This invention relates generally to therapeutic methods involving surgical or intravenous 
introduction of binding partners directed to certain target cell populations, such as smooth 
muscle cells, cancer cells, somatic cells requiring modulation to ameliorate a disease state and 
effector cells of the immune system, particularly for treating conditions such as stenosis 
following vascular trauma or disease, cancer, diseases resulting from hyperactivity or hyperplasia 
pf somatic cells and diseases that are mediated by immune system effector cells. Surgical or 
intravenous introduction of active agents capable of altering the proUferation or migration or 
contraction of smooth muscle proteins is also described. The invention also relates to the direct 
or targeted delivery of therapeutic agents to vascular smooth muscle cells that results in dUation 
and fixation of the vascular lumen (biological stenting effect). Combined administration of a 
cytocidal conjugate and a sustained release dosage form of a vascular smooth muscle cell 
inhibitor is also disclosed. 

ABSTRACT OF THE DISCLOSURE: 

Methods are provided for inhibiting stenosis following vascular trauma or disease in a 
mammalian host, comprising administering to the host a therapeutically effective dosage of a 
ther^eutic conjugate containing a vascular smooth muscle bindmg protein that associates in a 
specific manner with a cell surface of the vascular smooth muscle cell, coupled to a therapeutic 
agent dosage form that inhibits a ceUular activity of the muscle cell. Methods are also provided 
for the direct and/or targeted delivery of therapeutic agents to Vascular smooth muscle cells that 
cause a dilation and fixation of the vascular lumen by inhibitmg smooth muscle cell contraction, 
thereby constituting a biological stent 
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1. 



3. 
4. 



6. 



9. 



10. 
12. 



- adininiste^ to a mammal a sustained release dosage forni comprising a 
^^^^<>'«^»of'^tl^«^tic agent which does not <Sbit substantial 



S,d.°'^. J ^ I "^"^J^ «>ease dosage fonn comprises an attached 

cet sis u ""T" ' °f ^P«ifically binding to vascular smooth muscle 
cells, stromal cells or mtexstmal matrix surrounding vascular smooth muscle cells. 

Hie methodof Claim 1 ^vheIein the administering step is accomplished vnth a catheter^ 

•nie me&od of Claim 2 wherein the binding protein s^Jedfically a«^^^^^^^ a 
chondromn sulfate proteoglycan expressed on vascular smooth muscle ceUs 



c^L"htt:!Slr ' ^-^**^^P««^^^«*-P-«acyto.halasinora 

ITie method of Claim 1 wherein the sustained release dosage fomi comprises 
biodegradable microparticles, biodegradable nanoparticles or a mixture thereof: 

w^cfm^:iZSf""^'^^^^ 

administering to the vessel a cytostatic amount of a therapeutic agent 
v^ch does not exhibit substantial cytotoxicity, wherein the ther^utic^ent is 
a^mstered duectly or indirecdy to a traumatized vessel, and Xdn Z 
therapeutic agent is a cytoskeletal inhibitor or an analog thereof. 

nie method of Qairn 9 wherein the administering step is accomplished with a catheter. 

The method of Claim 9 wherein the therapeutic agem is a cytoskeletal inhibitor. 
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13. The method of Claim 9 fimher comprising the step of subsequently administrating a 
sustained release dosage fonn comprising an effective amount of a cytostatic therapeutic 
agent that inhibits the contraction or migration of smooth muscle cells. 

14. The method of Claim 13 wherein the sustained release dosage fonn comprises an 
attached binding peptide or protein capable of specifically binding to smooth muscle 
cells, stromal cells or interstitial matrix surrounding smooth muscle cells. 

1 5. (Twice amended) A method for maintaining an expanded vessel luminal area foUowing 
vascular trauma, which method comprises administering to a mammal the following: 

(a) a ther^jeutic formulation comprising a cytocidal agent and a binding 
protem or peptide capable of specifically binding to vascular smooth muscle cells, 

stromal cells or interstitial matrix suiroundiflg vascular smooth muscle cells; and ' 

(b) a sustained release dosage form comprising an effective amount of a 
cytostatic therapeutic agent which does not exhibit substantial cytotoxicity. 

1 6. The method of Claim 1 5 wherein the cytocidal agent comprises a toxin or toxin subunit 
and the cytostatic ther^utic agent is a cytoskeletal inhibitor. 

17. The method of Claim 15 wherein the sustained release dosage form comprises an 
attached bmding peptide or protein capable of specificaUy binding to vascular smooth 
muscle cells, stromal ceUs or the interstitial matrix surrounding vascular smooth muscle 
cells. 

Claim 18 canceled. 

1 9. Tlie method of Claim 1 wherein the cytostatic therapeutic agent comprises taxol or an 
analog thereof. 

Claims 20-27 canceled. 

28. A method for inhibiting vascular smooth muscle cells of a mammal, which mediod 
comprises admmistering to the mammal a dosage form comprising an amount of a 
cjtoskeletal inhibitor effective to inhibit vascular smooth muscle ceU activity without 
substantial cytotoxicity to the cells, wherein the dosage forai is bound to a binding 
peptide or protein capable of specificaUy binding to vascular smooth muscle cells, 
stromal cells, or interstitial matrix surrounding vascular smooth muscle cells. 

29. nie method of Claim 28 wherein the administering step is accomplished with a catheter. 

30. The method of Claim 28 wherein the administering step is accomplished with an infiision 
needle. 
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3 1 . The method of Claim 28 wherein the binding protein specifically associates with a 
chondroitin sulfate proteoglycan expressed on vascular smooth muscle cell membranes. 

32. The method of Claim 31 wherein the binding protein comprises monoclonal antibody 
NR-AN-OL. 

33. The method of Claim 28 wherein the binding protein or peptide specifically associates 
with an epitope on collagen, extracellular glycoproteins, reticulimi or elastic fibers. 

34. : The method of Claim 28 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 

analog thereof. 

35. The method of Claim 28 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof 

36. The method of Claim 28 wherein the dosage form comprises a sustained release dosage 
form. 

37. The method of Claim 36 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 
analog thereof. 

3 8. The method of Claim 36 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof 

39. The method of Claim 36 wherein the dosage form exhibits a particulate structure 
comprising microparticies, nanoparticles or a mixture thereof. 

40. The method of Claim 39 wherein the cytoskeletal inhibitor comprises cytochalasin B or a 
cytochalasin that is an analog thereof. 

4 1 . The method of Claim 39 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 

42. The method of Claim 39 wherein the particulate structure comprises a polymer derived 
firom the condensation of alpha-hydroxycarboxylic acids and related lactones. 

43. The method of Claim 42 v^erein the polymer is selected fix)m the group consisting of a 
polylactide, a polyglycolide, and a copolymer of lactide and glycolide subunits. 

44. The method of Claim 43 wherein the polymer is poly(lactide co-glycolide). 

45. The method of Claim 36 wherein the dosage form is biodegradable. 
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Sio°l2^ "^^'"^ the administration reduces restenosis following 



51. 



"^""^ ^"^"^d is selected from the group 

consisting ofcontraction and migration ofvascular smooth muscle ceUs. 

^xLS'nf"^^^'^ wherein the activity being inhibited is selected from the group 
m,?c^el^ "^"^ disassembly in vascular smoS^ 



53. 



55. 
56. 

57. 



^4S^l°^f°^^^^K^? "^^"T '""^^^ i5 from the group 

mi^cS • "^^^^ disassembly in vascular smootT 



of Z«?n f^i • T ^ "^"^ ""^'^ of a mammal for a sustained period 

al^' a therapeutic objective, which method comprises administering to Ae 
mainmal a sustamed release dosage forai comprising an amount of a cytoskeletal 

c^rr^^r;:,^^^-^^"'-^-^^ 



The method of Claim 54 wherem the administering step is accomplished with a catheter. 
T^method of Claim 54 wherein the administering step is accompUshed with an infusion 

l^Lu^f ^."^^^"^ dosage fomi comprises a binding peptide or protein 

^SSiH f ^^'"^^^ ^"S""^ '° "^"^ muscle cells, stren^ cells, or 

mteisutial matnx sunoundmg vascular smooth muscle cells. 
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58. The method of Claim 57 wherein the binding protein specifically associates with a 
chondroitin sul&te proteoglycan expressed on vascular smooth muscle cell membranes. 

59. The method of Claim 58 wherein the binding protein comprises monoclonal antibodv 
NR-AN-01. ■ 

60. The method of Claim 57 wherein die binding protein or peptide specificaUy associates 
with an epitope on collagen, extracellular glycoproteins, reticulum or elastic fibers. 

61. The method of Claim 54 wherein the cytoskeletal inhibitor exerts a cytostatic effect on 
vascular smooth muscle cells. 

62. The method of Claim 54 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 
analog thereof. 

63. The method of Claim 54 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof 

64. The method ofClaim 54 wherein the dosage form comprises microparticles, 
nanoparticles or a mixture thereof. 

65. The method of Claim 64 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 
analog thereof. 

66. The method of Claim 64 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 

67. The method of Claim 64 wherein the particulate structure comprises a polymer derived 
fixjm the condensation of alpha-hydroxycarboxylic acids and related lactones. 

68. The method of Claim 67 wherein the polymer is selected from the group consisting of a 
polylactide, a polyglycolide, and a copolymer of lactide and glycolide subunits. 

69. The method of Claim 68 wherein the polymer is poly(lactide co-glycolide). 

70. The me&od of Claim 54 wherein the dosage form is biodegradable. 

71 . The method of Claim 54 wherein the therapeutic agent is released over a period from 
about 3 to about 21 days. 

72. The method of Claim 54 wherein the therapeutic agent is released over a period fiom 
about 10 to about 21 days. 
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73. The method of Claim 54 wherein the therapeutic objective is the reduction of restenosis 
lollowmg angioplasty. 

74. The meftod of Qaim 73 wherein the cytoskeletal inhibitor comprises a cytochalasin or an 
analog tnereof. 

"^^^"^ cytoskeletal inhibitor comprises taxol or an analog 

76. A method of Claim 54 wherein the activity being inhibited is selected fiom the group 
consistmg of a contraction and migration of vascular smooth muscle cells. 

77. The method of Claim 54 wherein the activity being inhibited is selected from the group 
consistmg of microfflament synthesis, assembly and disassembly in vascular smoTth 
muscle ceils. 

78. -me method of Claim 54 wherein the activity being inhibited is selected from the group 
consistmg of microhibule synthesis, assembly and disassembly in vascular smooth 
muscle cells. 

79. A method for treating a traumatized vessel, which method comprises: 

administering to a mammal a sustained release dosage form comprising an 
amount of a cytoskeletal inhibitor effective to inhibit the contraction or migration 

or smooth muscle cells. 

80. TTie method of Claim 7: wherein the sustained release dosage fomi comprises a binding 
peptide or protem capable of specifically binding to vascular smooth muscle cells 
stromal cells or mterstitial matrix surrounding vascular smooth muscle cells. 

81. The metiiod of Claim 80 wherein die binding protein specifically associates witii a 
chondroitin sulfate proteoglycan expressed on vascular smooth muscle cells. 

82. nie method of Claim 79 wherein the administering steps is accomplished with a catheter. 

83. The method of Claim 79 wherein the vessel is traumatized by angioplasty, 
^method of Claim 79 wherein the cytoskeletal inhibitor comprises taxol or an analog 



84. 



85. 



The inethod of Claim 79 wherein the cytoskeletal inhibitor comprises a cytochalasin or a 
cytochalasm analog. 
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86. 



The method of Claim 79 \^dierein the sustained release dosage form comprises 
biodegradable microparticles, biodegradable nanoparticles or a mixture thereof. 



87. The method of Claim 79 wherein the administration is over about 3 to about 2 1 days. 

88. The method of Claim 79 comprising the administration of a series of doses of the 
therapeutic agent 

89. A method for biological arteromyectomy, which method comprises administering to a 
mammal the following: 

a cytocidal conjugate comprising a cytocidal agent and a binding partner 
capable of specifically binding to vascular smooth muscle cells, stromal cells or 
interstitial matrix surrounding vascular smooth muscle ceils; and a sustained 
release dosage form comprising an amount of a cytoskeletal inhibitor eflFecdve to 
mhibit the contraction or migration of smooth muscle cells. 

90. The method of Claim 89 wherein the cytocidal agent con^jrises a toxin or toxin'subunit 

91. The method of Claim 89 wherein the sustained release dosage form comprises a bindmg 
peptide or protein capable of specifically binding to vascular smooth muscle cells, 
stromal cells or the interstitial matrix surrounding vascular smooth muscle cells. 

92. The method of Claim 89 wherein the cytoskeletal inhibitor comprises a cytochalasin or a 
cytochalasin analog. 

93. The method of Claim 89 wherein the cytoskeletal inhibitor comprises taxol or an analog 
thereof. 

94. The method of claim 9 wherem the therapeutic agent comprises taxol or an analog 
thereof. 

95. The method of Claim 1 5 wherein the cytocidal agent and the binding protein or peptide 
are linked. 

96. The method of claim 6, 12 or 97 wiierein the cytochalasin comprises cytochalasin B. 

97. A rnethod for maintaining an expanded vessel luminal area following vascular trauma, 
which method comprises: 

administering to a mammal a sustained release dosage form comprising an 
effective amount of a cytostatic therapeutic agent v^ch does not exhibit 
substantial cytotoxicity, wherein the sustained release dosage form comprises an 
attached binding peptide or protein enable of specifically bindmg to vascular 
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smooth muscle cells, stromal cells or interstitial matrix surrounding vascular 
smooth muscle cells. 

98. The method of claim 97 wherein the cytostatic agent is a cytoskeletal inhibitor or an 
analog thereof. 

99. The method of claun 97 wherein the cytostatic agent is taxol or an analog thereof. 

1 00. The method of claim 97 wherein the cytostatic agent is a cytochalasin or an analog 
thereof. 

101. The method of claim 1, 9, 15 or 97 wherein the administratioh of the therapeutic agent is 
before, during or after the vascular t rauma 

102. The method of claim 1, 9. or 97 wherein the administering step is accompUshed by a 
means other than a catheter. 

ORIGINALLY FILED CLAIMS: 

1 . A method for maintaining an expanded vessel luminal area foUowing vascular trauma, 
wduch method comprises: 

administering to a mammal a sustained release dosage form having 
dispersed therein an effective amount of a therapeutic agent that inhibits the 
contraction or migration of smooth muscle cells. 

2. The method of Claim 1 wherein the sustained release dosage form is coated with a 
covalently attached bindmgpeptide or protein capable of specifically localizing to 
vascular smooth muscle cells, stromal cells or interstitial matrix surrounding vascular 
smooth muscle cells. 

3. The method of Claim 1 wherein the administering step is accompUshed with a catheter. 

4. The method of Claim 2 wherein the binding protein specificaUy associates with 
chondroitin sulfate proteoglycan expressed on vascular smooth muscle cells. 



a 



The method of Claim 1 wherein the therapeutic agent is a cytoskeletal inhibitor or an 
analog thereof. 

The method of Claim 1 wherein the therapeutic agent is cytochalasin B or a cytochalasin 
that IS a functional analog of cytochalasin B. 

The method of Claim 1 wherein the sustained release dosage form is a biodegradable 
imcroparticle, biodegradable nanoparticle or a mixture thereof. 
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8. The method of Claim 1 wherein the period of time ranges from about 3 to about 21 days. 

9. A method for maintaining an expanded vessel luminal area following vascular traimia, 
which method comprises: 

administering to the vessel an effective amoimt of a therapeutic agent that 
inhibits the contraction of [sic] migration of smooth muscle cells, wherein the 
therapeutic agent is administered directly or indirectly to a traumatized vessel. 

10. The method of Claim 9 wherein the administering step is accomplished with a catheter. 

11. The method of Claim 9 wherein the therapeutic agent is a cytoskeletal inhibitor or an 
analog thereof 

12. The method of Claim 9 wherein the therapeutic agent is cytochalasin B or a cytochalasin 
that is a fimctional analog of cytochalasin B. 

1 3 . The method of Claim 9 further comprising the step of subsequently administrating a 
sustained release dosage form having dispersed therem an effective amount of a 
therapeutic agent that inhibits the contraction or migration of smooth muscle cells. 

14. The method of Claim 1 3 M^erein the sustained release dosage form is coated with a 
covalently attached binding peptide or protein capable of specifically localizing to 
smooth muscle cells, stromal cells or interstitial matrix surrounding smooth muscle cells. 

15. A method for maintaining an e5q)anded vessel luminal area following vascular trauma, 
which method comprises administering to a mammal the following: 

a cytocidal conjugate comprising a cytocidal agent and a binding partner 
capable of specifically localizing to vascular smooth muscle cells, stromal cells or 
interstitial matrix surrounding vascular smooth muscle cells; and 

a sustained release dosage form having dispersed therein an effective 
amount of a therapeutic agent that inhibits the contraction of [sic] migration of 
smooth muscle cells. 

16. The method of Claim 15 wherein the cytocidal agent comprises a toxin or toxin subunit 
and the therapeutic agent is a cytoskeletal inhibitor. 

1 7. The method of claim 15 n^erein the sustained release dosage form is coated with a 
covalently attached binding peptide or protein capable of specifically localizing to 
vascular smooth muscle cells, stromal cells or the mterstitial matrix surrounding vascular 
smooth muscle cells. 

1 8. The method of claim 1 3 wherein the administering step is accomplished by inserting into 
said vessel an intravascular stent comprising a biodegradable coating or porous non- 
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biodegradable coating having rcleasably dispersed therein the sustained release dosage 
form. 



19. The method of claim 1 8 wherein the intravascular stent is metallic. 

20. Tlie method of claim 1 8 wherein the mtravascular stent consists essentially of a 
biodegradable material 

21. The method of claim 20 wherein the biodegradable material has rcleasably dispersed 
therein the sustained release dosage form. 

22. The method of claim 9, wherein the vessel is a vascular graft, comprising following the 
surgical excision or isolation of the graft vessel, distending the graft vessel with an 
infusion of a therapeutic agent in an amount effective to cause an increase in the luminal 
area following engraftment of the graft. 

23. The method of claim 22 wiierein the inftision is accomplished by pressure infiision at of 
from about 0.2 to 1 atmospheres for a time period of about 2-4 minutes. 

24. The method of claim 22 wherein the therapeutic agent utilized is cytochalasin B, or a 
fimctional analogue thereof. 

25. The method of claim 24 wherein the amount of therapeutic agent administered is 
sufiBcient to inhibit stenosis. 
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S/N 08/389.712 PATENT 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Applicants: Lawrence L. Kunz et al. Examinen S. Barts 

Serial No.: 08/389,712 Group Art Unit 1204 

Filed: February 15. 1995 Docket: 295.007US1 

Title: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

PETITION TO CORRECT INVENTORSMP PURSUANT TO 37 C.F.R. § 1.4H(^\ 

Assistant Conumssioner for Patents 
Washington, D.C. 20231 

Dear Sir: 

We, Lawrence L. Kunz and Richard A. Klein declare that we are the named 
inventors of the above-identified patent application, U.S. patent application Serial No. 
08/389,712. filed February 15, 1995, and make this petition pursuant to 37 CF.R. §1.48(a), to 
correct the inventorship from the joint inventorship of Lawrence L. Kimz and Richard A. Klein 
to the joint inventorship of Lawrence L. Kunz and John M. Reno. 

The above-identified application is a continuation in part of U.S. application 
Serial No. 08/011.669. filed January 28, 1993. now abandoned, which is a continuation in 
part of international application No. PCT/US92/08220, filed September 25, Lawrence 
L. Kunz and Richard A. Klein are the named inventors in U.S. application 5 No. 
08/011.669. ( 

In early February 1995. at the time the papers were being prepared to file the 
above-identified application. NeoRx Corporation's outside patent counsel, NeoRx Corporation 
being Che owner upon assignment of the application, was under the impression that the 
inventorship of the subject matter claimed in the above- identified application was the same as 
that of the parent application, i.e., U.S. application Serial No. 08/01 1,669, 

In early 1996, the complete record of the parent application of the above- 
identified application was reviewed by the Senior Intellectual Property Counsel of NeoRx 
Corporation. Immediately subsequent to the review, the Senior Intellectual Property Counsel of 
NeoRx Corporation and outside patent counsel conducted a legal and factual analysis to 
determine whether the named inventors were the actual inventors of the subject matter claimed in 
the above-identified application. 
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In April 1996, the Senior Intellectual Property Counsel of NeoRx Corporation 
and outside patent counsel concluded that claims directed to a particular embodiment of the 
invention, of which Richard A. Klein was a co-inventor, were never presented in the above- 
identified application. Therefore, Richard A. Klein was erroneously, without deceptive 
intention, included as a named inventor in the above-identified application. 

Moreover, in Februaiy 1997, the legal representatives of NeoRx Corporation 
and outside patent counsel concluded that the above-identified application was amended, in the 
Preliminary Amendment filed Ck:tober 30. 1995. to include claims which were directed to a 
particular embodiment of the invention, the use of a particular agent (taxol) in the methods of 
the invention, of which John Reno was a co-inventor. Thus, John M. Reno was 
erroneously, without deceptive iiUention, omitted as a named inventor in the above-identified 
application. 

It is respectfully submitted that the correct inventors were not named in the 
present application through error and inadvertent oversight. Furthermore, this error was made 
without deceptive intention on the part of the actual inventors. Therefore, correction of the 
inventorship of the present application is appropriate under 37 C.F.R. § 1.48(a), and is 
earnestly solicited. 

Wc further declare that all statements made herein of our own knowledge are 
true and that all statements made on information and belief are believed to be true, and further 
that these statements are made with the knowledge that willful false statements and the like are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United 
States Code, and that such willful false statements may jeopardize the validity of this 
application or any patent issuing thereon. 
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S/N 08/389.712 PATENT 
IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

Applicants: Lawrence L. Kunz et al. Examiner S- Baits 

Serial No.: 08/389,712 Group Art Unit 1204 

Filed: February 15, 1995 Docket: 295.007US1 

Tide: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

CONSENT OF ASSIGNEE TO CORRECTION OF INVENTORSHIP 

Assistant Commissioner for Patents 
Washington, D.C. 20231 

Sir 

NeoRx Corporation, 410 West Harrison, Seattle, Washington 981 19-4007, being 
the sole owner of the above-identified^pplication, as evidenced by the Assignment enclosed 
herewith executed by Lawrence L. Kunz and John M. Reno, hereby consents to the change of 
inventorship in the above-identified application from the joint inventorship of Lawrence L. Kunz 
and Richard A. KJein to the joint inventorship of Lawrence L. Kunz and John M. Reno. 

I declare that I am an official of the Assignee who is empowered to au^orize this 

consent 



By: QUoOg^^^ Ijji^ 
Date: l^itd^'V Title: '^^I 'cAU ^[jJ/kch MA hjTj^h, 
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Applicants: Lawrence L. Kunz et al. Examiner S. Barts 

Serial No.: 08/389,7 12 Group Art Unit: 1204 

Filed: February 15, 1995 Docket 295.007US1 

TiUe: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

CERTIFICATE UNDER 37 CFR S3.73n>^ 

Assistant Conuntssioner for Patents 
Washington, D.C. 20231 

NeoRx Corporation hereby certifies that it is die assignee of the entire right, title, 
and interest in the patent application identified above by virtue of an assignment from the 
inventors for which a copy thereof is attached. 

I have reviewed all the documents in the chain of title of the patent application 
identified above and, to the best of my knowledge and belief; title is in the assignee identified 
above. 

I am empowered to sign this certificate on behalf of the assignee. 

I hereby declare that all statements made herein of my own knowledge are true, 
and that all statements made on infomiation and belief are believed to be true; and further, that 
these statements are made with the knowledge that willful false statements, and the like so made, 
are punishable by fine or imprisonment, or both, under Section 1 001 , Title 1 8 of the United 
States Code, and that such willful false statements may jeopardize the validity of the application 
or any patent issuing thereon. 

NeoRx Corporation 

Date I Name: Anna Lewak Wight 

Title: Director of Intellectual Property 
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WHEREAS. WE, Lawrence L. Kimz . residing at 23 10 - 223rd Court N.E^ Rg^faoiyl WA 
98053. and fahn M. Reno, residing at 2452 Elm Drive. Brier. WA 98036. made certain new and- 
useful inventions and improvements for which We filed an application for Letters Patent of the 
United States on February IS. 1995. which application is assigned U.S. serial number 08/389.712. 
and is entitled THKRAPEUTIC fNHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS . 

AND WHEREAS, NeoRx Corporation . a corporation organized and existing under and by 
virtue of the laws of the State of Washington . and having an office and place of business at 410 
West Harrison . Seattle. WA 98119. (hereinafter "Assignee") is desirous of acquiring the entire 
right, title and interest in and to said inventions, improvements and application and in and to the 
Letters Patent to be obtained therefor, 

NOW, THEREFORE, to all whom it may concern, be it known that for good and valuable 
consideration, the receipt and sufficiency whereof is hereby acknowdedged, we have sold, assigned, 
and transferred, and by these presents do sell, assign and transfer unto said Assignee, its successors 
or assigns, the entire right, title and interest for all countries in and to all inventions and 
improvements disclosed in the aforesaid application, and in and to the said application, all divisions, 
continuations, or renewals thereof, all Letters Patent vMcti may be granted therefrom, and all 
reissues or extensions of such patents, and in and to any and aU applications which have been or shall 
be filed in any foreign countries for Letters Patent on the said inventions and improvements, 
including an assignment of all rights under the provisions of the International Convention, and all 
Letters Patent of foreign countries which may be granted therefrom; and we do hereby authorize and 
request the Commissioner of Patents and Trademarks to issue any and all United States Letters 
Patent for the aforesaid inventions and improvements to the said Assignee as the assignee of the 
entire right, titie and interest in and to the same, for the use of the said Assignee, its successors and 
assigns. 

AND, for the consideration aforesaid, we do hereby agree that we and our executors and legal 
representatives will make, execute and deliver any and all other instruments in writing including any 
and all further application papers, affidavits, assignments and other documents, and will 
communicate to said Assignee, its successors and representatives all facts known to us relating to 
said improvements and the history thereof and \wU testify in all legal proceedings and generally do 
all things which may be necessary or desirable more effectually to secure to and vest in said 
Assignee, its successors or assigns the entire right, title and interest in and to the said improvements, 
inventions, applications, Lettos Patwit, rights, tides, benefits, privileges and advantages hereby sold, 
assigned and conveyed, or interuled so to be. 
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AND, furthermore we covenant and agree with said Assignee, its suiS^^^]j^^^(£sign3, that 
no assignment, grant, mortgage, license or other agreement affecting the rightsSSZTproperty herein 
conveyed has been made to others by mc/us and that full right to convey the same as herein 
expressed is possessed by us. 




IN TESTIMONY WHEREOF, I have hereunto set ray hgjiAAis da 




STATE OF lO&skiAftv y- 



i^La^ence L. Kui^^ 




1997. 



COUNTY OF ^^«^ 



On this JS_ day of /j^nj . 1 997 before me personally appeared Lawrence L, Kuny to 



me known and known to me to be the person described in and w^o executed the foregoing instrument, 
and he/she duly acknowledged to me that he/she executed the same for the uses and purposes therein 
set forth. 



[SEAL] 




IN TESTIMONY WHEREOF, I have hereunto set my hand this iL day of- ^^fjAJP 1 997. 



STATE OF 




COUNTY OF Jf22Z2C—) 

On this 2l day of g?^^ . 1 997 before me personally appeared John M. Reno to me 
known and known to me to be the person described in and who executed the foregoing instrument, and 
he/she duly acknowledged to me thai he/she executed the same for the uses and purposes therein set 
forth. ^ 

[SEAL] 




SCHWEGMAN. LUNDBERG. WOESSNER & KLU7H, P.A. 

United States Patent Applicati 

CONfBINED DECLARATION AND POWER OF ATTO 




As a below named inventor I hereby declare that my residence, post office address and citiz^^Aip are as^fiS^ below next to my 
name; thai 

I verily believe I am the original, first and joint inventor of the subject matter which is claimed and for which a patent is sought on 
the invention entitled: THERAPEUTIC INHIBITOR OF VASCULAR SMOOTH MUSCLE CELLS 

The specification of which was filed oo February 15. 1995 as application serial no. 08/389.712 and was amended on Ai>ril 13. 1995. May 
25, 1995. October 30. 1995. March 27. 1996 an d September 23. 1996 

I hereby state that I have reviewed and understand the contents of the above-identified specification, including the claims, as 
amended by any amendment referred to above. 

I acknowledge the duty to disclose information which is material to the patentability of dits application in accordance with Title 37, 
Code of Federal Regulations. ' 1.56 (sec page 3 attached hereto). 

I hereby claim foreign priority benefits under Title 35, United States Code, M 19/365 of any foreign applicaiion(s) for patent of 
inventor's certificate listed below and have also identified below any foreign application for patent or inventor's certificate having a filing 
date before that of the application on the basis of which priority is claimed 

No such applications have been filed. 

I hereby claim the benefit under 35 U.S.C § 1 19(e) of any United Stales provisional appUcation(s) listed below. 

No such applications have been filed. 

I hereby claim the benefit under Title 35, United States Code. § 120/365 of any United States and PCT international appIfcation(s) 
listed below and, insofar as the subject matter of each of the claims of this application is not disclosed in the prior United States a|^lication 
in the manner provided by the first paragraph of Title 35, United States Code, § 1 12, 1 acknowledge the duty to disclose material information 
as defined in Title 37, Code of Federal Regulations, § 1.56(a) which occurred between the filing date of die prior application and Ac national 
or PCT international filing date of this application. 



Application Nnmfacf 

PCT/US92/08220 

08/011.669 



Filiny Date 
September 25, 1992 
January 28, 1993 



Status 

Completed 

Attandoned 



I hereby appoint the following attomey(s) and/or patent agent(s) to prosecute this application and to transact all business in the 
Patent and Trademark Office connected herewith; 



Anglbi, 1. MicfaacJ 
Biancht. Htnothy E. 
BUItg. Paaricfc G. 
Billion. Richard E. 
Brcmun, Thomas F. 
aaik, Baftira J. 
Donahue, Kunberly S. 
Dryja. Michad A, 



Reg. No. 24.916 
Reg. No. 39.610 
Reg. No. 38,080 
Reg. No. 32.836 
Reg. No. 35.075 
Reg. No. 38,107 
Reg. No. P-40.998 
Reg. No. 39,662 



Embretson, Janel E. 
Fogg, David N. 
Forrest. Dradley A. 
Hanis, Robcn i. 
Holioway. Shcryl S. 
Kltma-Silhag. Catfiaiiic 1. 
Klulh. Daniel J. 
Lcnuiir. Charies A. 



Reg. No. 39,665 
Reg.Na.35.J38 
Reg. No. 30.837 
Reg. No. 37.346 
Reg. No. 37.850 
Reg No. 40.052 
Reg. No. 32,146 
Reg. No. 36,198 



Uunan, Mark A, 
Loindberg, Steven W. 
Sandbcfg. Victoria A 
Scfiwcgman. Micheal L. 
Slifcr. RosseU D. 
Viksnins. Ana S. 
Wocssner, Warreo D. 



Reg. Ho. 26.390 
Reg. No. 30^ 
Reg. No. P'4 1,287 
Reg. No. 25.816 
Reg No. 39,838 
Reg. No. 37.748 
Reg. No. 30.440 



I hereby authorize them to act and rely cm instructions from and communicate directly with the person/assignce/astomcy/ 
finn/organization/who/whicb first sends/sent this case to ihcm and by whomAvhich I hereby declare that I have consented aftw full 
disclosure to be represented unless/until 1 instruct Schwegman, Lundbcrg, Woessner & Kluth, P.A. to the contrary. 

Please direct all correspondence in this case to Schwegman, Lundbcrg, Woessner A Kluth, P,A. at the address indicated below: 

P.O. Box 2938, Minneapolis. MN 55402 
Telephone No. (612)339-033 1 
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I hereby declare that all statements made herein of my own knowledge are true and thai all statements made on information and 
belief arc believed to be tiue; and fiirthcr that these statements were made with the knowledge that willful false statements and the like so 
made are punishable by fme or imprisonment, or boih, under Section 1 00 1 of Title 1 8 of the United States Code and that such willful false 
statements may jeopardize the validity of the appitcation or any patent issued thereon. 



Full Name of joint inventor number I : Lawrence L. Kunx 
Citizenship: United States of America 

Post Office Address: 23 10 • 223rd Court, N.E. 

oond, ^ 

Signature: 



Residence: Redmond, WA 




Date: 



Full Name of joint inventor number 2 : John M Reno 
Citizenship: United States of America 

Post Office Address: 2452 Etai Drive 

Brier^^A 98036 



Signature: 



Residence: Brier, WA 




Full Name of inventor 

Citizenship: Residence: 
Post Office Address: 



Signature: Dale: 



Full Name of inventor: 

Citizenship: 

Post Office Address: 



Residence: 



Our Rcf. 295.007USI , 
SaiMi No. OS/3S9.7I2 

filing Date: Fcfaniary 15, 1995 

§ 1.56 Duty to disclose mfonnation material to patentability. 

(a) A patent by its very nature is affected with a public interest The public interest is best served, and the most effective patent 
examination occurs when, at the time an application is being examined, the Office is aware of and evaluates thcXeachings of all infomiation 
materia] to patentability. Each individual associated witfi die filing and prosecution of a patent application has a duty of candor and good 
faith in dealing with the Office, which includes a duty to disclose to the Office all infonnation known to that individual to be material to 
patentability as defined in this section. The duty to disclose information exists witfi respect to each pending claim until the claim is 
cancelled or withdrawn from consideration, or the application becomes abandoned. Information material to the patentability of a claim that 
is cancelled or withdrawn from consideration need not be submitted if the infpnnnation is not material to the patentability of any claim 
remaining under consideration in the application. There is no duty to submit iufoimation which is not material to the patentability of any 
existing claim. The duty to disclose aU information known to be material to patentability is deemed to be satisfied if all information known 
to be material to patentability of any claim issued in a patent was cited by the Office or submitted to the Office in the manner prescribed by 
§§ 1.97(bHd) and 1,98. However, no patent will be granted on an application in connection with which fraud on the Office was practiced or 
attempted or the duty of disclosure was violated dirough bad faiA or intentional misconduct The Office encourages applicants to carefully 
examine: ' 

( 1 ) prior art cited in search reports of a foreign patent office in a counterpart application, and 

(2) the closest information over which individuals associated with the filmg or prosecution of a patent application believe any 
pending claim patcntably defines, to make sure that any material information contained therein is disclosed to die Office. 

(b) Under this section, information is material to patentability when it is not cumulative to information already of record or being 
made of record in the application, and 

(1) It establishes, by itself or in combination with other information, a prima facie case of unpatentabUity of a claim; or 

(2) It refutes, or is inconsistent with, a position the applicant takes in: 

(i) Opposing an argument of unpatentability relied on by the Office, or 

(ii) Asserting an argument of patentability. 

A prima facie case of unpatentability is established when the information compels a conclusion that a claim is unpatentable under the 
preponderance of evidence, burden-of-proof standard, giving each term in the claim its broadest reasonable construction consistent with the 
specificaaon, and before any consideration is given to evidence which may be submitted in an attempt to establish a contrary conclusion of 
patentability. 

(c) Individuals associated with the filing or prosecution of a patent application within the meaning of this section are: 

( 1 ) Each inventor named in the application: 

(2) Each attorney or agent who prepares or prosecutes the application; and 

(3) Every other person who is substantively involved in the preparation or prosecution of the application and who is associated 
with the inventor, with the assignee or with anyone to whom there is an obligation to assign the application. 

(d) Individuals other than die attorney, agent or inventor may comply with this section by disclosing information to the attorney 
agent, or inventor. / 



This Page is Inserted by IFW Indexing and Scanning 
Operations and is not part of the Official Record 

BEST AVAILABLE IMAGES 

Defective images within this document are accurate representations of the original 
documents submitted by the applicant. 

Defects in the images include but are not limited to the items checked: 

□ BLACK BORDERS 

□ IMAGE CUT OFF AT TOP, BOTTOM OR SIDES 

□ FADED TEXT OR DRAWING 

□ BLURRED OR ILLEGIBLE TEXT OR DRAWING 

□ SKEWED/SLANTED IMAGES 

□ C^LOR OR BLACK AND WHITE PHOTOGRAPHS 
□yGRAY SCALE DOCUMENTS 

LINES OR MARKS ON ORIGINAL DOCUMENT 
d REFERENCE(S) OR EXHIBIT(S) SUBMITTED ARE POOR QUALITY 

□ OTHER: 

IMAGES ARE BEST AVAILABLE COPY. 
As rescanning these docnments will not correct the image 
problems checked, please do not report these problems to 
the IFW Image Problem Mailbox. 



